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Calendar  No.  238 

100th  congress 

1st  Session 

[Report  No.  100-109] 

To  amend  titles  XI,  XVm,  and  XIX  of  the  Social  Security  Act  to  protect 
beneficiaries  under  the  health  care  programs  of  that  Act  from  unfit  health 
care  practitioners,  and  otherwise  to  improve  the  antifraud  provisions  relating 
to  those  programs. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Maech  6,  1987 

Mr.  Heinz  (for  himself,  Mr.  Glenn,  Mr.  Mitchell,  Mr.  Durenbergee,  Mr. 
Bradley,  Mr.  Rockefeller,  Mr.  Melchee,  and  Mr.  Hecht)  introduced 
the  following  bill;  which  was  read  tvidce  and  referred  to  the  Committee  on 
Finance 

July  14  (legislative  day,  June  23),  1987 
Reported  by  Mr.  Bentsen,  vdth  an  amendment 
[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  amend  titles  XI,  XVrH,  and  XIX  of  the  Social  Security  Act 
to  protect  beneficiaries  under  the  health  care  programs  of 
that  Act  from  unfit  health  care  practitioners,  and  otherwise 
to  improve  the  antifraud  provisions  relating  to  those 
programs. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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1  SECTION      SHORT  TITLE;  REFERENCES  IN  A€¥t  TABLE  OF 

2  CONTENTS. 

3  (ft)  SiiOBT  Title. — Tfeis  Aet  mfty  bo  cited,  fts  the 

4  ''Medicare  aft4  Medicaid  Patient  aft^  Program  Protection  Aet 

5  of  1087". 

6  (b)  Amendments  to  ths  Social  Security  Ae*: — 

7  Except  as  otherwise  gpecifically  pro\nded,  whenever  ift  this 

8  Aet  an  amendment  is  expreBiaed  in  terma  ef  an  amendment  te 

9  Of  repeal  efj  a  section     other  pro\d9ion,  the  reference  shall 

10  be  considered  te  he  made  te  that  section  er  other  pro\d3ion  ef 

11  the  Social  Security  Aetr 

12  (e)  Table  op  Contents. — The  taWe  ef  contents  ef 

13  this  A.et  is  as  follows: 

Se«T  4-r  Short  titlet  rcfcrcncca  ift  Aetj  table  ^  contents. 

Seer  3t  Exclusion  ffOffi  medicare  aftd  State  health  eoFe  programs. 

Seer  ^  Ci\dl  monetary  penalties. 

Seer  4r  Criminal  penalties  fw  aets  invohnng  medicare  tmd  State  health  ease 
programs. 

Seer  §T  Information  concerning  sanctions  taken  by  State  licensing  authorities 

against  health  eare  practitioners  and  providers. 
Seer  ^  Obligation  ef  health  eafe  practitioners  aftd  providers.  . 
Seer  ?T  Exclusion  under  the  medicaid  program. 
Seer  St  Miscellaneous  and  conforming  amcndmcnta. 

Seer  ^7  Clarification  ef  medicaid  moratorium  provisions  ef  Deficit  Reduction  Aet  ef 

See7  iOr  Limitation  ef  liability  ef  medicare  beneficiaries  with  respect  te  ser-viees  fuF- 

nishcd  by  excluded  individuals  €bnd  entities. 

Seer  4-1t  Definition  ef  person  with  oxvTicrship  er  control  interest. 

See7  4^  Conditional  approval  ef  renal  dialysis  facilities. 

Seer  i&7  Amendment  relating  te  fraud  invohnng  medicare  supplemental  insurance. 

Seer  44t  Standards  fef  anti-kickback  provisions. 

Seer  i#T  Effective  dates. 
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1  8E€7  ^  EXCLUSION  FROM  MEDICARE  AND  STATE  HEALTH 

2  CARE  PROGRAMS. 

3  Section         (4S  U.S.C.  1320a  7)  is  amended  te  read 
follows: 

5    "EXOLUOION    op    OEKTAIN    individuals    itN©  ENTITIES 


6 


EEOM    rABTIOirATION    IN    MEDIOABE    AN©  STATE 


HEALTH  OABE  rBOQBAMS 


8  ''Seo.  1128.  (a)  Mandatoby  Exclusion. — Tfee  See- 

9  rotary  sfeaH  exclude  tfee  following  individuals  oftd  entities 

10  fe'OHft  participation  m  asy  program  under  titie  XV  ill  ftftd 

11  sbaH  direct  tfeat  tfee  following  individuals  aftd  entities  be  e«- 

12  eluded  kem  participation  'm  a«y  State  health  eare  program 

13  (as  defined  ia  subsection 


14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


^     Conviction     e¥     pbogbam  belated 


OBIMES. — Any  individual  of  entity  that  has  heeft  een- 
victed  of  a  criminal  offense  related  te  the  delivery  ef 
an  item  er  service  under  title  X^^lll  or  under  any 
State  health  eare  program. 

Conviction  belating  to  datient 
ABUSE. — Any  individual  er  entity  that  has  been  een- 
victed,  under  Federal  State  lawj  ef  a  criminal  of- 
fense relating  to  neglect  abuse  ef  patients  in  connec 
tien  with  the  delivery  ef  a  health  e€bFe  item  er  service. 
Pebmissive  Exclusion. — The  Secretary  may  ex- 

25  elude  the  following  individuals  and  entities  from  participation 

26  in  any  program  under  title  X^^ILL  and  may  direct  that  the 
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1  following  indi\4dual3       entities  be  excluded  from  partioipa 

2  tien  in  aay  State  health  eafe  program: 


3  Com^IOTION   BELATINQ    ¥0   FBAUD.  Any 

4  indi\ddual  or  entity  that  hm  been  competed,  under 

5  Federal      State  lawy  in  connection  with  the  delivery 

6  ef  a  health  eafe  item  er  ser-vice     with  regpcct  te  any 

7  set  er  omission  in  a  program  operated  by  ©f  financed 

8  in  whole  ef  in  part  by  any  Federal,  State,  e¥  local  ge¥- 

9  ernment  agency,  of  a  criminal  offense  relating  te  fraud, 

10  theft,  embezzlement,  breach  ef  fiduciary  responsibility, 

11  ef  other  financial  misconduct. 

12  Com^IOTION   EELATING    ¥0  ODSTBUOTION 

13  OP  AN  IN\^ESTIQATI0N. — Any  indi\ddual  er  entity  that 

14  has  been  competed,  under  Federal  er  State  lawj  in 

15  connection  with  the  interference  with  m  obstruction  ef 

16  any  investigation  inte  any  criminal  offense  described  in 

17  paragraph  (i)  ef  in  subsection  (a)r 

18  Com^IOTION    EELATINQ    TO  OONTBOLLED 

19  SUDSTANOE. — Any  indi\^dual  er  entity  that  has  been 

20  competed,  under  Federal  m  State  lawj  ef  a  criminal  ef- 

21  fense  relating  te  the  unlawful  manufacture,  distribution, 

22  prescription,  ef  dispensing  ef  a  controlled  substance. 

23  ^^4^  License  bevooation  ob  ouopenoion. — 

24  Any  indi^ndual  ef  entity — 


•  S  661  RS 


5 

1  whose  license  te  pro\dde  health  mee 

2  hfbs  hem  revoked  er  suspended  fey  any  State  li- 

3  eensing  authority,  ef  who  otherwise  les^  meh  a 

4  eense,  for  reasons  bearing  en  ^  indi\dduaF3  or 

5  entity's  professional  eompetenee,  professional  pef- 

6  formanee,  ef  financial  integrity,  ef 

7  who  surrendered  sueh  a  license  while  a 

8  formal  disciplinary  proceeding  was  pending  before 

9  sttefe  an  authority  and  the  proceeding  concerned 

10  the  indi'vnduars  ef  entity's  professional  compe- 

11  tence,  professional  performance,  er  financial  in- 

12  tegrity. 

13  Exclusion  e«  suorENSiON  undee  fedeb 

14  Afc  e»  STATE  HEALTH  OABE  rBOOBAM.  Any  iftdi- 

15  \^dual  m  entity  which  has  been  suspended  of  excluded 

16  kem  participation,  of  othermse  sanctioned,  under — 

17  any  Federal  program,  including  pre- 

18  grams  ef  the  Department  ef  Defense  ef  the  ¥et- 

19  erans'  Administration,  invohdng  the  pro-vision  ef 

20  health  care,  er 

21  a  State  health  eare  program, 

22  fe?  reasons  bearing  en  the  individual' o  e¥  entity's  p^e- 

23  fessional  eompetenee,  professional  performance,  ef  fi- 

24  nancial  integrity. 
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1  Claims  for  excessive  oiiabqes  e»  ijn- 

2  NEOESSAPY  SEBVIOES  ANB  FAILURE  OP  OEBTAIN  OB- 

3  QANIEATIONS   ¥0   EUBNISII   MEDICALLY  NEOESSABY 

4  SEBVICES. — Aiiy  indi\ddual  ef  entity  tfea*  tfee  Sccrc- 

5  tftfy  determines — 

6  ^^(A)  bfts  submitted  oiF  cauaed  te  be  aubmitted 

7  bills  er  requests  fef  payment  (where  sttefe  bilk  of 

8  requests  ftfe  based  eft  charges  m  eest)  under  ti^ 

9  XV  ILL  er  a  State  health  eafe  program  containing 

10  charges  (ef^  in  applicable  cases,  requests  fer  pay- 

11  ment  ef  costs)  fef  items  ef  ser-vices  furnished  Sftb- 

12  stantially  in  excess  ef  meh  indi-viduaFs  ef  entity's 

13  usual  charges  (eir  in  applicable  cases,  substantial 

14  ly  i»  excess  ef  mek  individual's  e?  entity's  costs) 

15  fef  Sfteh  items  ef  services,  unless  the  Secretary 

16  finds  there  is  good  cause  fef  seeh  biHs  er  requests 

17  containing  meh  charges  e¥  costs; 

18  ^^(S)  has  furnished  ef  caused  te  be  furnished 

19  items  er  services  te  patients  (whether  ef  net  cligi 

20  ble  foF  benefits  under  title  XV  ill  ef  under  a  State 

21  health  care  program)  substantially  ift  excess  ef  the 

22  needs  ef  s«eh  patients  er  ef  a  quality  which  fails 

23  te  meet  professionally  recognized  standards  ef 

24  health  care; 

25  ^is— 
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1  ft  health  maintcnftncc  organization 

2  (fts  defined  m  section  10O3(m))  pro\dding 

3  items  aiid  semoes  under  a  State  plan  €tip- 

4  proved  under  title  XIX,  ef 

5  ^Ma^  an  entity  furnishing  ser^^ces  under 

6  a  waiver  approved  under  section  1015(b)(1), 

7  and  has  failed  substantially  to  pro^^de  medically 

8  necessary  items  and  ser^qces  that  afe  required 

9  (under  law  er  the  contract  with  the  State  under 

10  title  XIX)  te  he  pro^^dcd  to  individuals  covered 

11  under  that  pJan  m  waiver,  if  the  failure  hm  ad- 

12  versely  affected  (ef  has  a  substantial  likelihood  of 

13  adversely  affecting)  these  individuals;  er 

14  is  an  entity  providing  items  and  serv 

15  iees  as  an  eligible  organization  under  a  risk  shar 

16  ing  contract  under  section  1876  and  has  failed 

17  substantially  te  provide  medically  necessary  items 

18  and  services  that  are  required  (under  law  stteh 

19  contract)  te  he  provided  te  individuals  covered 

20  under  the  risk  sharing  contract,  if  the  failure  has 

21  adversely  affected  (e?  has  a  substantial  likelihood 

22  ef  adversely  affecting)  these  individuals. 

23  Fraud,  kiokdaoks,  an»  otiiep  rBOiiiDiT 

24  B©  AOTiviTiED.    Any  individual  er  entity  that  the 
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1  Secretary  determines  fefts  eommitted  ftft  €bet  which  is 

2  described  m  aection  1128A  ef  section  1128B. 

3  ^^(8)  Entities  oontbolled  b¥  a  sanctioned 

4  individual. — Afty  entity  with  respect  te  which  the 

5  Secretary  determines  that  a  person — 

6  ''(A)(i)  with  aft  o^\Tiership  of  control  interest 

7  (as  defined  ift  section  112'l(a)(3))  i»  that  entity,  of 

8  ^  who  iS  aft  officer,  director,  agent,  er 

9  managing  employee  (as  defined  m  section  1126(b)) 

10  ef  that  entity — 

11  is  a  person — 

12  '*(B)(i)  who  has  heeft  competed  of  any  offense 

13  described  in  subsection  (a^     in  paragraph  (4)7  (2)7 

14  Of      ef  this  subsection; 

15  ^^(ii)  against  whom  a  ei¥il  monetary  penalty 

16  has  been  assessed  under  section  1128A;  or 

17  ^^(iii)  whe  has  been  excluded  kern  participa 

18  tioft  under  a  program  under  title  XV  ILL  ef  under 

19  a  State  health  eare  program. 

20  Failure  to  disclose  eequieed  iNFOBaiA 

21  TiON. — Any  entity  that  did  ftet  fuHy  aftd  accurately 

22  make  any  disclosure  required  by  section  1121  see- 

23  tienii2^ 

24  ''(10)  Failube  ¥0  surPLY  requested  ineqb 

25  MATION  ON  SUDOONTBACTOBS  AN©  SUDDLIEBS.  Any 
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1  disclosing  entity  (as  defined  m  section  112'l(a)(2))  tfea* 

2  fftik  te  supply  (-within  mek  period  as  naay  be  specified 

3  fey  tfee  Secretary  m  regulations)  upon  request  specifi- 

4  cally  addressed  te  the  entity  fey  the  Secretary  ef  fey  the 

5  State  agency  administering  er  supervising  tfee  adminis- 

6  tration  ef  ft  State  health  eofe  program — 

7  fun  ftftd  complete  information      te  the 

8  ov^Tiership  ef  ft  subcontractor  {stis  defined  fey  the 

9  Secretary  m  regulations)  with  whom  the  entity 

10  has  ha^  during  the  previous  4^  months,  business 

11  transactions  m  an  aggregate  amount  m  excess  ef 

12  $25,000,  Of 

13  ftth  aftd  complete  information  as  te  any 

14  significant  business  transactions  (as  defined  fey  the 

15  Secretary  m  regulations),  occurring  during  the 

16  five  year  period  ending  eft  the  dfbte  ef  s«eh  te- 
ll quest,  between  the  entity  and  any  wholly  ovvTied 

18  supplier  of  between  the  entity  and  any  subcon 

19  tractor. 

20  ''(11)  FaILUBE  ¥0  OUrPLY  PAYMENT  INEOBMA 

21  TION. — Any  individual  e¥  entity  furnishing  items  er 

22  services  fef  which  pa}Tiicnt  may  fee  made  under  title 

23  XV  ILL  ef  a  State  health  earn  program  that  faife  te 

24  provide  stteh  information  as  the  Secretary  ef  the  a^ 

25  propriatc  State  agency  feds  necessary  te  determine 

C3  on-i  T>ci  <rw 
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1  whether  9«eh  pa}Tnent3  afe        were  due  £111(1  tllC 

2  amounts  thereof,  er  has  refused  te  permit  s«efe  exami 

3  nation  ei  ite  records  by  ef  ea  behalf  ef  the  Secretary  ef 

4  that  agency  m  msey  be  necessary  te  verify  meh 

5  information. 

6  ''(12)     Failube     to     qbant  immediate 

7  AOOESS. — Afty  indi'v^dual  w  entity  that  faik  te  grant 

8  immediate  access,  upon  reasonable  request  (as  defined 

9  by  the   Secretary  in   regulations)   to  €fcfty  ef  the 

10  follo^\dng: 

11  Te  the  Secretary,  ef  te  the  agency  ttsed 

12  by  the  Secretary,  fef  the  purpose  specified  m  the 

13  first  sentence  ef  section  1861(a)  (relating  te  com 

14  phance  with  conditions  ef  participation  er  pay- 

15  ment). 

16  Te  the  Secretary  er  the  State  agency, 

17  te  perform  the  re\^cws  surveys  required 

18  under  State  plans  under  paragraphs  (34)7 

19  ftftd  (33)  ef  section  1902(a)  and  under  section 

20  1903(g). 

21  Te  the  Inspector  General  ef  the  ^ 

22  partment  ef  Health  aftd  Human  Ser\nces,  fef  the 

23  purpose  ef  re^dewnng  records,  documents,  and 

24  other  data  necessary  te  the  performance  ef  the 

25  statutory  functions  ef  the  Inspector  General. 
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1  Te  ft  State  medicaid  fraud  control  imit 

2  (ftrs  defined  m  section  1903(q)),  fer  tfee  purpose  ef 

3  conducting  acti^^ties  described  m  that  section. 

4  *'(13)     Failure  take  oobbeotive 

5  ACTION. — Afty  hospital  tfeat  faik  te  comply  substan 

6  tially  witfe  a  corrective  action  required  under  section 

7  1886(f)(2)CB). 

8  ''(11)  Default  on  health  education  loan 

9  Oft  ociiOLAESiiir  obligations. — Any  indi\ndual  wfee 

10  tfee  Secretary  determines  is  in  default  en  repayments  ef 

11  scholarship  obligations  of  loans  m  connection  with 

12  health  professions  education  made      secured,  ift  whole 

13  e¥  m  part,  by  the  Secretary  aftd  with  respect  te  whom 

14  the  Secretary  has  taken  aH  reasonable  steps  available 

15  te  the  Secretary  te  secure  rcpa^nncnt  ef  mek  obliga 

16  tions  ef  loans,  except  that  (A)  the  Secretary  shall  net 

17  exclude  pursuant  te  this  paragraph  a  physician  whe  is 

18  the  seie  community  physician  ef  sele  source  ef  essen 

19  tial  specialiacd  3er\dccs  in  a  community  if  ft  State  fe- 

20  quests  that  the  physician  net  be  excluded,  and  (B)  the 

21  Secretary  shaH  take  inte  account,  in  determining 

22  whether  te  exclude  any  other  physician  pursuant  te 

23  this  paragraph,  access  ef  bcneficiaricG  te  physician 

24  services  fef  which  pa^nncnt  naay  be  made  under  title 

25  X¥fflef  S& 
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1  Notice,  Effective  Date,  anb  Pebiod  op  Ej£- 

2  OLUOION. — (j^  Aft  cxoluaion  under  thk  section  ef  under  eee- 

3  tioft  11 28 A  sfeail  be  effective  at  sttcfe  time  aftd  upon  s«efe 

4  reaaonable  notice  to  the  public  aad  te  tbe  indi\ddual  ef  entity 

5  excluded  as  may  be  apecificd  m  regulations  consistent  witb 

6  paragraph  (2)7 

7  ''(2)(A)  Except  as  pro\^ded  in  subparagraph  fflj  stteb  aft 

8  exclusion  shall  be  effective  with  respect  to  3er\nce3  furnished 

9  to  aft  indi\^dual  eft  ef  after  the  effective  date  of  the  exclusion. 

10  ^^(B)  Unless  the  Secretary  determines  that  the  health 

11  aftd  safety  ef  individuals  receiving  ser-v^ccs  warrants  the  mr- 

12  elusion  taking  effect  earlier,  an  exclusion  shaH  ftet  apply  te 

13  payments  made  under  title  XVIII  ef  under  a  State  health 

14  eare  program  fef — 

15  inpatient  institutional  services  furnished  te  an 

16  individual  who  was  admitted  te  Sfteh  institution  before 

17  the  date  ef  the  exclusion,  of 

18  home  health  services  and  hospice  eare  fftF- 

19  nished  te  an  individual  under  a  plaft  ef  eare  established 

20  before  the  date  ef  the  exclusion, 

21  ttfttil  the  passage  ef  ^  days  aftef  the  effective  date  ef  the 

22  exclusion. 

23  "(3)(A)  The  Secretary  shaH  specify,  in  the  notice  ef  ex- 

24  elusion  under  paragraph  (i)  €bftd  the  vvTitten  notice  under  see- 

25  tieft  1128A,  the  minimum  period  (017  ift  the  ease  ef  aft  exclu 
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1  sie»  ef  ftft  indi\T[dual  under  aubscction  (b)(12),  the  period)  ef 

2  tbe  excluaion. 

3  ^^S}  fo  tfee  eftse  ef      exclusion  under  subaeotion  (ft)7 

4  tfee  minimum  period  ef  exclusion  sfeaH  be  net  less  tfefbft  fi¥e 

5  years,  except  that,  upon  the  request  ef  a  State,  tbe  Secretary 

6  may  waive  the  exclusion  under  subsection  (a)(1)  ift  the  ease  ef 

7  an  indi\^dual  er  entity  that  is  the  sele  community  physician 

8  ef  sele  source  ef  essential  specialized  ser\^ces  in  a  communi- 

9  tyr  The  Secretary's  decision  whether  te  waive  the  exclusion 

10  shaH  net  be  rc\iewable. 

11  ^-^(G)  fo  the  ease  ef  an  exclusion  ef  an  indi\ndual  under 

12  subsection  (b)(12),  the  period  ef  the  exclusion  shall  be  equal 

13  tethesumef — 

14  the  length  ef  the  period  in  which  the  indi\id 

15  ual  failed  te  grant  the  immediate  access  described  in 

16  that  subsection,  and 

17  an  additional  period,  net  te  exceed  00  days, 

18  set  by  the  Secretary. 

19  Notice  w  State  Aqenoies  anb  Exclusion 

20  Under  State  Health  Cabe  Pbogbams. — (i)  Subject  te 

21  paragraph  the  Secretary  shall  exercise  the  authority 

22  under  subsection  (b)  in  a  manner  that  results  m  an  indi\^d 

23  ual's  er  entity's  exclusion  ffeni  aH  the  programs  under  title 

24  XV  ILL  and  €fcll  the  State  health  eare  programs  in  which  the 

25  indi\ndual  er  entity  may  otherwise  participate. 
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1  ¥be  Secretary  sMl  promptly  notify  efteb  appropri- 

2  ftte  State  agency  administering  ef  auper^daing  the  administra 

3  tien  ef  each  State  health  cafe  program  (and,  m  the  ease  ef 

4  exclusion  effected  pursuant  te  subsection  (a)  €fcftd  te  which 

5  section  304(a)(5)  ef  the  Controlled  Substances  Aet  fftoy 

6  apply,  the  Attorney  General) — 

7  ^^(A)  ef  the  faet  oftd  circumstances  ef  eaeh  exclu- 

8  sien  effected  against      indi\adual  ef  entity  under  this 

9  section  ef  section  1128A,  aad 

10  ^^S^  ef  the  period  (described  in  paragraph  (3))  fef 

11  which  the  State  agency  is  directed  te  exclude  the  iftdi- 

12  \idual  ef  entity  teem  participation  in  the  State  health 

13  eftfe  program. 

14  *'(3)(A)  Except  as  provided  in  subparagraph  (B)^  the 

15  period  ef  the  exclusion  under  a  State  health  eafe  program 

16  under  paragraph  (2)  shall  he  the  same  as  any  period  ef  exclu 

17  sion  under  a  program  under  title  X^JLLL. 

18  The  Secretary  may  w^aivc  an  indi\^duar3  ef  eftti- 

19  ty^  exclusion  under  a  State  health  eare  program  under  para 

20  graph  (2)  if  the  Secretary  receives  and  approves  a  request  fef 

waiver  with  respect  te  the  indi\Hdual  ef  entity  kem  the 

22  State  agency  administering  ef  supervising  the  administration 

23  ef  the  program. 

24  Notice  to  State  Lioenoino  Aqenoieo. — The 

25  Secretary  shall — 
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1  promptly  notify  the  appropriate  State  ef  local 

2  agency  ef  authority  ha\nng  reapongibility  fof  the  licens  ■ 

certification  ef  ft»  indi^adual  ef  entity  excluded 

4  (ef  directed  te  be  excluded)  ffefft  participation  under 

5  this  section  er  section  1128A,  ef  the  faet  €bftd  circum 

6  stances  ef  the  exclusion, 

7  request  thcbt  appropriate  investigations  he 

8  made  and  sanctions  invoked  m  accordance  with  appli 

9  cable  State  ktw  and  policy,  oftd 

10  request  that  #ie  State  ef  local  agency  ef  a«- 

11  thority  keep  the  Secretary  a«d  the  Inspector  General 

12  ef  the  Department  ef  Health  and  Human  Ser-vnccs  fttUy 

13  and  currently  informed  with  respect  te  any  actions 

14  taken  in  response  te  the  request. 

15  ^  Notice,  Heabing,  an©  Judicial  Review. — (i) 

16  Any  indi-v^dual  ef  entity  that  is  excluded  (ef  directed  te  be 

17  excluded)  #em  participation  under  this  section  is  entitled  te 

18  reasonable  notice  and  opportunity  fef  a  hearing  thereon  by 

19  the  Secretary  te  the  same  extent  as  is  provided  in  section 

20  205(b),  and  te  judicial  review  ef  the  Secretary's  final  decision 

21  after  stteh  hearing  as  is  pro\^ded  in  section  205(g). 

22  The  provisions  ef  section  205(h)  shaH  apply  with 

23  respect  te  this  section  and  sections  1128A  and  1156  te  the 

24  same  extent  as  it  is  applicable  with  respect  te  title  Hr 
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1  ArrLiOATiON  pe©  Tehmination  op  Exolu- 

2  SIGN. — (^)  Aft  indi\^dual  of  entity  excluded  ^  directed  te  be 

3  excluded)  kem  participation  under  this  section  ef  oeetion 

4  11 28 A  mscy  apply  te  tbe  Secretary,  in  tfee  manner  specified 

5  by  tfee  Secretary  m  regulations  aftd  art  tfee  end  ef  tfee  mini 

6  mum  period  ef  exclusion  pro\dded  under  subsection  (c)(3)  aftd 

7  at  meh  other  times  as  the  Secretary  naay  pro\ade,  fef  termi 

8  nation  ef  the  exolusion  effected  under  this  section  ef  section 

9  1128A. 

10  ^^(^  The  Secretary  may  terminate  the  exclusion  if  the 

11  Secretary  determines,  en  the  basis  ef  the  conduct  ef  the  ap- 

12  plieant  which  occurred  after  ^  date  ef  the  notice  ef  cxclu- 

13  sion  e?  which  was  unknowm  te  the  Secretary  at  the  time  ef 

14  the  exclusion,  that — 

15  there  is  ne  basis  under  subsection  (a^  er  (b) 

16  e¥  section  1128A(a)  fef  a  continuation  ef  the  exclusion, 

1 7  and 

18  there  are  reasonable  assurances  that  the 

19  types  ef  actions  which  formed  the  basis  for  the  original 

20  exclusion  have  net  recurred  and  will  net  recur. 

21  The  Secretary  ehatt  promptly  notify  eaeh  appropri- 

22  ate  State  agency  administering  er  supervising  the  administra 

23  tien  ef  eaeh  State  health  eare  program  (and,  in  the  ease  ef  an 

24  exclusion  effected  pursuant  te  subsection  (a)  and  te  which 

25  section  301(a)(5)  ef  the  Controlled  Substances  Aet  may 
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1  apply,  the  Attorney  General)  ef  the  feet  aad  oircumatanocB  el 

2  eaeh  termination  ef  exclusion  made  under  tbk  subGection. 

3  Definition  op  State  Health  Cabe  Peo 

4  QitAM. — Fef  purposes  ef  this  section  aad  sections  1128A  aftd 

5  1128B,  the  term  'State  health  eafe  program'  means — 

6  ^^(1)  a  State  pkft  approved  under  title  XIX, 

7  ^^(3)  any  program  receiving  funds  under  title  ^  ef 

8  frena  an  allotment  te  a  State  under  stteh  title,  ef 

9  ^^(^  any  program  recei\^ng  funds  under  title  XX 

10  ef  from  an  allotment  te  a  State  under  s«eh  title. 

11  ^  CoNVTOTED  Defined. — Fef  purposes  ef  subsec- 

12  tions  (a)  and  (h)7  a  physician  ef  other  indi^ddual  is  considered 

13  te  have  been  'competed'  ef  a  criminal  offense — 

14  ^^(i)  when  a  judgment  ef  com^ction  has  been  en- 

15  tered  against  the  physician  ef  indi\^dual  by  a  Federal, 

16  State,  ef  leeal  court,  regardless  ef  whether  there  iS  an 

17  appeal  pending  ef  whether  the  judgment  ef  comdction 

18  ef  other  record  relating  te  criminal  conduct  has  been 

19  expunged; 

20  when  there  has  been  a  finding  ef  guilt 

21  against  the  physician  ef  indi\"idual  by  a  Federal,  State, 

22  Of  local  court; 

23  when  a  plea  ef  guilty  ef  nele  contendere  by 

24  the  physician  ef  indi\idual  has  been  accepted  by  a 

25  Federal,  State,  ef  leeal  court;  ef 
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1  ^^(4)  when  the  physician  ef  indi\ddual  has  entered 

2  kite  participation  in  a  first  offender  of  other  program 

3  where  judgment  ef  comaction  hm  heeft  withheld.". 


4  ^  CIVIL  MONETx\RY  PENALTIES. 

5  (ft)     Grounds     pe»  iMrosiTiON. — (i)  Section 

6  1128A(a)(l)  H^U.S.C.  1320a  7a(a)(l))  k  amended  by  stfik- 

7  iftg  ^^the  Secretary  determines''  a«d  ftH  that  follows  through 

8  ^  of^  and  inserting  ^^the  Secretary  determines — 


9  ^^(A)  is  fer  a  medical  of  other  item  or  service  that 

10  the  person  knows  or  has  reason  to  know  was  net  pre- 

11  Yidcd  as  claimed, 

12  ^^(B)  is  foF  a  medical  of  other  item  of  service  Mt^ 

13  the  person  know^s  of  has  reason  te  know  the  claim  is 

14  faise  OF  fraudulent, 

15  ^HQ^  is  presented  feF  a  physician's  service  (of  an 

16  item  of  service  incident  te  a  physician's  ser-vicc)  by  a 

17  person  w4ie  knows  of  has  reason  te  know  that  the  indi- 

18  \idual  who  furnished  (of  supervised  the  furnishing  ef) 

19  the  service — 

20  was  net  licensed  as  a  physician, 

21  ^  was  licensed  ftiS  a  physician,  hut  sueh  h- 

22  cense  had  been  obtained  through  a  misreprcsenta 

23  tien  ef  material  faet  (including  cheating  on  an  ex~ 

24  amination  required  foF  licensing),  of 
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1  represented  te  tfee  patient  at  the  tiffie 

2  tbe  Bcr\noe  was  furnished  tfeftt  tfee  phyaieian  w€b& 

3  certified  m  ft  medical  specialty  by  ft  medical  spe- 

4  cialty  board  when  the  indi\ndual  wm  ftet  certi- 

5  fiedr  or 

6  "(D)  is  for  ft  medical     other  item  ef  3er\nce  far- 

7  nished  during  ft  period  in  which  the  person  was  es- 

8  eluded  under  the  program  under  which  the  claim  was 

9  made  pursuant  te  a  determination  by  the  Secretary 

10  under  this  section  ef  under  section   1138,  1166, 

11  1160(b)  (as  m  eft  September  ^  i083)7  1862(d) 

12  (as  ift  effect  eft  the  daite  ef  the  enactment  ef  the  Medi- 

13  eare  aftd  Medicaid  Patient  and  Program  Protection  Aet 

14  ef  ^mfh  1866(b); 

15  (2)  Section  1128A(a)(2)  is  amended 

16  (A)  ift  subparagraph  (B)  by  inserting        other  fc- 

17  quirement  ef  a  State  plaft  under  title  XIX)"  altef 

18  **State  agency'',  a^id 

19  W  by  inserting  a^t  the  eftd  ^  (©)  aft  agreement 

20  pursuant  te  section  1866(a)(1)(G),  e¥^ 

21  (8)   Subsection   (a)   ef   section    1128A   is  further 

22  amended — 

23  (A)  by  inserting  afte?  paragraph  (2)  aftd  before  the 

24  eftd  matter  ef  sfteh  subsection  the  following  new 

25  paragraph: 
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1  ^HS^  gives  te  ftfty  person,  with  respect  te  coverage 

2  under  title  XV  ILL  ef  inpatient  hospital  acr^^ces  subject 

3  to  the  pro\^sion3  ef  section  1886,  information  tfeat  lie 

4  knows  er  feas  reason  te  know  is  false  er  misleading, 

5  ftftd  tfeat  could  reasonably  be  expected  te  influence  tbe 

6  decision  when  te  discharge  s«eh  person  er  another  ift- 

7  di\^dual  from  the  hospital;'',  aad 

8  (B)  i»  the  matter  follo'v\dng  paragraph  — 

9  (i)  by  inserting  ''(or,  m  eases  under  para 
10  graph        $15,000  fe^  eaeh  individual  with  fe- 
ll spect  te  whom  false  er  misleading  information 

12  wstS  given)''  before  the  period  a;t  the  end  ef  the 

13  first  sentence,  and 

14  (ii)  by  adding  at  the  end  thereof  the  follo\\ing 

15  new  sentence:  addition  the  Secretary  may 

16  make  a  determination  in  the  same  proceeding  te 

17  exclude  the  person  kem  participation  in  the  pre- 

18  grams  under  title  XVILL  and  to  direct  the  appro 

19  priate  State  agency  te  exclude  the  person  kem 

20  participation  m  any  State  health  eare  program.". 

21  (b)  Statute  op  Limitation  on  Actions. — Subaec 


22  tien  (c)(1)  ef  section  1128A  (as  redesignated  by  section 

23  9313(c)(1)(D)  ef  the  Omnibus  Budget  Reconciliation  Aet  ef 

24  1986)  is  amended  by  adding  at  the  end  the  follo\^ing  new 

25  sentences:  'The  Secretary  may  net  initiate  an  action  under 
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1  tbis  section  witfe  respect  te  ft«y  claim  later  tbaft  sis  years 

2  aftef       tee  tfee  claim  was  presented.  Tbe  Secretary  may 

3  initiate  aft  action  under  tt»s  section  by  ser^^ng  notice  ef  tfee 

4  action  ift  afty  manner  authorized  fey  Rule  4  ef  tfee  Federal 

5  Rules  ef  CivA  Procedure.''. 

6  (e)  CoNFOitMiNG  Amendment. — Subsections  {e^ 

7  (g)7  aftd  (b)  ef  section  1128A  afe  eaeb  amended  by  striking 

8  "penalty  ef  assessment"  a^nd  inserting  '^penalty,  assessment, 

9  ef  exclusion"  eaeb  place  it  appears. 

10  (d)  Pro  Rated  Payment  op  Reoovebieo  to  State 

11  AoENOiEO. — Subsection  (f)(1)(A)  ef  section  1128A  k  amend 

12  ed  by  striking  ''equal  te  tbe  State's  share  ef  tbe  amount  paid 

13  by  tbe  State  agency"  aftd  inserting  ''bearing  tbe  same  pfe- 

14  portion  te  tbe  total  amount  recovered  as  tbe  State's  share  ef 

15  tbe  amount  paid  by  tbe  State  agency  fef  sueb  claim  bears  te 

16  tbe  total  amount  paid". 

17  (e)  Notice  to  State  Agencies. — Subsection  (b)  ef 

18  section  11 28 A  is  further  amended  by  inserting  ^^tbe  appropri 

19  ate  State  agency  ef  agencies  administering  ef  supervising  tbe 

20  administration  ef  State  health  eafe  programs  (as  defined  ift 

21  section  1128(h))/'  aftef  "professional  organization/'. 

22  ArrLiOATiON  op  Suddqena  Poweb  an©  Injuno 

23  ¥Pm  Powers. — Section  1128A  is  further  amended  by 

24  adding  at  tbe  end  tbe  follov\^ng  subsections: 
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1  ,  ¥fee  pro\^Bions  ef  GubgcctionB      ftftd  (e)  ef  Bcction 

2  shall  apply  witfe  rcGpcct  te  tfek  Bcction  te  tfee  same 

3  extent  m  tbey  are  applicable  witfe  respect  te  title  Hr  Tfee 

4  Secretary  may  delegate  tfee  authority  granted  by  section 

5  205(d)  (fts  made  applicable  to  this  section)  te  the  Inspector 

6  General  ef  the  Department  ef  Health  and  Human  Services 

7  fef  purposes  ef  any  investigation  under  this  section. 

8  Whenever  the  Secretary  has  reason  te  believe  that 

9  any  person  ha&  engaged,  m  engaging,  ef  k  about  te  engage  m 

10  any  aeti-vdty  which  makes  the  person  subject  te  a  ei¥il  mone- 

11  tafy  penalty  under  this  section,  the  Secretary  may  bring  an 

12  action  m  aft  appropriate  district  court  ef  the  United  States 

13  (oFj  if  applicable,  a  United  States  court  ef  any  territory)  te 

14  enjom  9«eh  acti\aty,  er  te  enjom  the  person  frefti  concealmg, 

15  rcmo-vdng,  encumbering,  ef  disposing  ef  assets  which  ffiay  he 

16  required  ift  order  te  pay  a  ei¥il  monetary  penalty  if  May  mek 

17  penalty  w^ere  te  he  imposed  er  te  seek  other  appropriate 

18  relief.". 

19  g£€.  4t  CRIMINx\L  PENx\LTIES  FOR  A€T8  INVOLVING  MEDI- 

20  €ARE  AND  STx\TE  HEx\LTH  GARE  PROGRx\MS. 

21  ^  Teoiinioal  Amendments. — Section   1909  (4S 

22  U.S.C.  1396h)  is  amended 

23  (i)  hy  amending  the  heading  te  read  as  follows: 
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1  **OItIMINAL  PENALTIEO  FOR  AOTS  IN\^OLVINQ  MEDIOAItE 

2  OB  STATE  HEALTH  OAEE  ritOOBAMO"; 

3  ift  Gubscction  (a)(1),  fey  otriking  ^  State  pkft 

4  approved  under  tbis  title"  ftftd  inserting  ^  program 

5  under  title  XV  111  w  a  State  health  eare  program  (as 

6  defined  ift  Qection  1128(h))"; 

7  in  the  matter  in  subsection  (a)  following  para- 

8  graph  {4^  fey  striking  ''this  title"  the  fet  place  it  ap- 

9  pears  and  inserting  ^^tbe  program"; 

10  (4)  in  the  last  sentence  of  subsection  (a)7  fey  strik 

11  iftg  "this  title"  the  fet  place  it  appears  and  inserting 

12  XIX",  and  fey  striking  ^^this  title^  the  second 

13  place  it  appears  and  inserting  "that  title"; 

14  (§)  in  paragraphs  mMi  (2)^  and 

15  (3)(A)  ef  subsection  Qai^  fey  striking  "this  title"  and  in- 

16  sorting  "title  XV  111  of  a  State  health  eare  program" 

17  each  place  it  appears; 

18  (6)  in  subsection  (b)(3) 

19  (A)  fey  striking  "and"  at  the  end  ef  subpara 

20  graph  (A)7 

21  ^  fey  striking  the  period  a^t  the  end  ef  s«fe- 

22  paragraph  (B)  and  inserting  ^  and",  and 

23  (G)  fey  adding  at  the  end  the  follo\\ing: 

24  any  amount  paid  fey  a  vendor  ef  goods  of 

25  services  te  a  person  authorized  te  €fcet  as  a  purchasing 
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1  agent  fef  a  group  of  indi\adual3  ef  entities  wbe 

2  niGhing  aemccs  reimbursed  under  title  XV ill  er  ft 

3  State  health  eafe  program  il — 

4  ^  the  person  has  ft  mitten  contraet,  with 

5  eaeh  s«eh  indi\adual  er  entity,  which  speeifies  the 

6  amount  te  he  pftid  the  person,  which  amount  mety 

7  fee  ft  fixed  amount  of  ft  fixed  percentage  ef  the 

8  value  ef  the  purchases  made  fey  efteh  meh  indi\id- 

9  x^ttfti  or  entity  under  the  contract,  ftftd 

10  ^^(ii)  m  the  ease  ef  a«  entity  thftt  is  ft  pro\nd- 

11  er  ef  3er\dce3  (fts  defined  in  section  1861(u)),  the 

12  person  discloses  (i»  Stteh  fefm  ftnd  manner  as  the 

13  Secretary  requires)  te  the  entity  andr  upon  re- 

14  quest,  te  the  Secretary  the  amount  received  from 

15  eaeh  sueh  vendor  w4th  respect  te  purchases  made 

16  fey  er  en  behalf  ef  the  entity/'; 

17  (if)  in  subsection  {e^  fey  striking  ^  home  health 

18  agency  (as  those  terms  are  employed  m  this  title)"  and 

19  inserting  "home  health  agency,  or  other  entity  fer 

20  which  certification  is  required  under  title  XV  111  er  a 

21  State  health  eare  program''; 

22  (8)  ha  subsection  fey  striking  ^^this  title"  and 

23  inserting  '*titlc  XIX"  eaeh  place  it  appears. 
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1  ^  Criminal  Penalties  for  Piiysioian  Misbepbe 

2  SENTATIONS. — Subscction  (ft)  ef  s«efe  section  is  further 

3  amended — 

4  (i)  fey  striking         at  tfee  eftd  ef  paragraph 

5  (3)  fey  inserting  ''or''  at  the  eftd  ef  paragraph  {4^ 

7  fey  inserting  afte?  paragraph  (4)  the  following 

8  new  paragraph: 

9  presents  ef  causes  te  fee  presented  ft  claim 

10  foF  ft  physician's  service  fef  which  pa^TUcnt  may  fee 

11  made  under  &  program  under  title  X\^LLL  e?  ft  State 

12  health  ea*=e  program  ftfid  knows  tha;t  the  individual  who 

13  furnished  the  service  wsjS  ftet  licensed     a  physician/'. 

14  (e)  REDEfliONATiON  OP  Seotion  1877(d)  AS  Section 

15  1128B(e).    Subsection  (d)  ef  section  i8W  (4S  U.S.C. 

16  13Q5nn)  is  redesignated  m  subsection  (e)  a*id  is  transferred 

17  aad  inserted  m  section  1009  a^t  the  e«d  thereof. 

18  (^  Redeoiqnation  op  Section  1909  as  Section 

19  1128B. — Section  1909,  m  amended  fey  subsections  {sth  (fe)? 

20  and  (e)  ef  this  section,  is  redesignated  m  section  1128B  ftftd 

21  is  transferred  te  title  XI  ftftd  inserted  immediately  altef  see- 

22  tien  1128A. 

23  (e)  Repeal. — Section  1877  (other  tha«  subsection  (d) 

24  thereof  which  wa^s  transferred  under  subsection  (e)  ef  thk 

25  section)  is  repealed. 
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1  SE€t  5t  information  CONCERNING  Sx\NCTIONS  TAKEN  B¥ 

2  STATE     LICENSING     AUTHORITIES  AGx\INST 

3  HEALTH    CARE    PRACTITIONERS    AN^  PRO- 

4  VIDERS. 

5  (a)  Medicaid  Plan  Requibement. — Section  1902(a) 

6  m  U.S.C.  13Q6a(a))  m  amended 

7  (i)  fey  striking  ''and"  at  tbe  eftd  of  paragraph 

8  mj 

9  fey  striking  ^  period  at  tfee  eftd  el  tfee  para 

10  graph         added  fey  section  9407(a)  ef  the  Omnibus 

11  Budget  Reconciliation  Act  ef  1986  aftd  inserting  a 

12  semicolon  ftftd  transferring  aftd  inserting  such  para- 

13  graph  oftef  paragraph  (46)7 

14  (3-)  by  striking  the  period  at  the  eftd  ef  the  para 

15  graph  (47)  added  by  section  11005(b)  ef  the  Anti-Drug 

16  Abuse  Aet  ^  1986  and  inserting  ^  and",  by  redesig 

17  nating  sueh  paragraph  as  paragraph  (48)7  and  by  trans 

18  fcrring  and  inserting  meh  paragraph  afte?  paragraph 

19  (47)Tand 

20  (4)  by  inserting  fllter  paragraph  (48)  the  follo\\^ng 

21  new  paragraph: 

22  "(49)  pro\nde  that  the  State  will  pro^dde  informa 

23  tieft  and  access  te  certain  information  respecting  sane 

24  tions  taken  against  health  eare  practitioners  and  pre- 

25  \ddcr3  by  State  licensing  authorities  in  accordance  with 

26  section  1921.". 
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1  (b)  Infoemation  Required. — Title  XIX  k  amended 

2  by  redesignating  section  1021  m  section  1922  aad  inaerting 

3  after  section  1920  the  following  new  section: 

4  '^INFOBMATION  OONOEBNING  SANOTIONO  TAKEN  fl¥  STATE 

5  LIOENSINO    AUTIIOBITIEO    AGAINST    HEALTH  OAEE 

6  rRAOTITIQNEBS  AN©  mOVIDEBS 

7  '*Seo.  1921.  (ft)  Information  REroBTiNO  Require 

8  ME  NT. — Tfee  requirement  referred  te  m  section  19Q2(a)(19) 

9  is  that  the  State  must  pro\nde  fef  the  follo\\ing: 

10  Information  REroRTiNG  system. — The 

11  State  must  have  m  effect  a  system  ef  reporting  the  fel- 

12  lo\\dng  information  with  respect  te  formal  proceedings 

13  (as  defined  by  the  Secretary  in  regulations)  concluded 

14  against  a  health  eare  practitioner  ef  entity  by  a*iy  a«- 

15  thority  ef  the  State  (ef  ef  a  political  subdi\nsion  there 

16  e^  responsible  fe?  the  licensing  ef  health  eare  practi 

17  tioners  er  entities: 

18  Any  adverse  action  taken  by  s«eh  h- 

19  censing  authority  as  a  result  ef  the  proceeding,  in- 

20  eluding  any  revocation  er  suspension  ef  a  license 

21  (ftfid  the  length  ef  any  sueh  suspension),  repri 

22  mand,  censure,  e?  probation. 

23  ^^(B)  Any  dismissal  er  closure  ef  the  proceed 

24  ings  by  reason  ef  the  practitioner  er  entity  surren 

25  dering  the  license  er  leading  the  State  ef  juris 

26  diction. 
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1  ^HQ^  Afty  other  less      tfee  liccnac  ef  tfee 

2  practitioner       entity,  whether  by  operation  ef 

3  kfcWy  voluntary  ijurrender,  ef  other\\^3e. 

4  ^^Sr^  AooESO  TO  DOOUMENTO. — The  State  nwist 

5  pro\ide  the  Secretary  (ef  an  entity  deaignated  fey  the 

6  Secretary)  with  access  te  Stteh  dooumenta  ef  the  a«- 

7  thority  described  ha  paragraph  (i)  as  may  be  neceasary 

8  fef  the  Secretary  te  determine  the  facta  and  circum 

9  atancea  concerning  the  actions  and  determinationa  de- 

10  acribed  in  mek  paragraph  fef  the  purpose  ef  carr^dng 

11  ettt  this  Aetr 

12  FoBM  OF  Infobmation. — The  information  de- 


13  scribed  in  aubaection  (a)(1)  shaH  be  pro^^dcd  te  the  Secretary 

14  (ef  te  an  appropriate  private  ef  pubHc  agency,  under  auitable 

15  arrangements  made  by  the  Secretary  with  reapect  te  receipt, 

16  atorage,  protection  ef  confidentiality,  and  diasemination  ef  m- 

17  formation)  in  s^eh  a  form  and  manner  as  the  Secretary  deter 

18  mines  te  be  appropriate  in  order  te  provide  fef  acti\atie3  ef 

19  the  Secretary  under  this  Aet  and  in  order  te  provide,  directly 

20  ef  through  auitable  arrangements  made  by  the  Secretary, 

21  information — 

22  ^^(i)  te  agencies  administering  Federal  health  eafe 

23  programa,  including  private  entitiea  adminiatering  sueh 

24  programa  under  contract, 

oai  T>o 
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1  ^^(3)  te  liccnaing  authorities  described  m  subseo 

2  tie»(a)(i)7 

3  ^^S^  te  State  agencies  administering  m  3uper\d3 

4  i»g  tfee  administration  ef  State  health  eare  programs 

5  (fts  defined  m  section  1128(h)), 

6  ^^4^  te  utihzation  aiid  quality  control  pee?  re\new 

7  organizations  described  m  paft  B  ef  title      and  to  ap- 

8  propriate    entities    with    contracts    under  section 

9  1151(a)(1)(C)  with  respect  te  eligible  organizations  Fe- 

10  viewed  under  the  contracts, 

11  te  State  medicaid  fraud  control  units  (as  de- 

12  foed  m  section  1903(q)), 

13  ^^(6)  te  hospitals       other  health  eare  entities  (as 

14  defined  m  section        ef  the  Health  Care  QuaHty  Jm- 

15  provement  Aet  ef  1986),  with  respect  te  physicians  ef 

16  other  licensed  health  eafe  practitioners  that  ha¥e  en- 

17  tered  (er  may  be  entering)  inte  aft  emplo}Tnent  e?  affili 

18  ation  relationship  with,  ef  have  applied  fof  clinical 

19  pri\alcges  er  appointments  te  the  medical  sta^  efj  s«eh 

20  hospitals  ef  other  health  eare  entities  (aftd  sueh  infer 

21  mation  shaH  be  deemed  te  be  disclosed  pursuant  te 

22  section  4^  efj  and  be  subject  te  the  pro-vnsions  efy  that 

23  Aet)7  and 
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1  te  tfee  Attorney  General  €bft4  s«efe  other  law 

2  enforcement  officialg  as  tfee  Secretary  deems  appropri- 

txwjJ  ccnti 

4  ^^(8)  upon  request,  te  the  Comptroller  General, 

5  ift  order  fof  Stteh  authorities  te  determine  the  fitness  ef  ktdi- 

6  viduals  te  pro\^de  health  eare  ser-viees,  te  protect  the  health 

7  and  safety  ef  individuals  receiving  health  eare  through  s«eh 

8  programs,  and  te  protect  the  fiscal  integrity  ef  stteh 

9  programs. 

10  ^^e^  Confidentiality  op  Information  Pbovid 

11  WB-. — The  Secretary  shaH  provide  fer  suitable  safeguards  fer 

12  the  confidentiality  ef  seeh  ef  the  information  furnished  under 

13  subsection  (a)7  Nothing  in  this  subsection  shall  prevent  the 

14  disclosure  ef  sueh  information  by  a  party  which  is  otherwise 

15  authorized,  under  appHcable  State  lawj  te  make  9«eh  dis- 

16  closure. 

17  ArPBOritiATE  Coobdination. — The  Secretary 

18  shall  provide  fer  the  maximum  appropriate  coordination  m 

19  the  implementation  ef  subsection  (a)  ef  this  section  aftd  see- 

20  tien  4§S  ef  the  Health  Care  Quality  Improvement  Aet  ef 

21  1986.". 

22  SEG,  6t  obligation  OF  HEALTH  CARE  PRACTITIONERS  ANO 

23  PROVIDERS. 

24  Section  ^AM  m  U.S.C.  1820o  5)  is  amended 
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1  (jr)  by  Gtriking  Mtd  ^^^vtek  m 

2  subGcotion  (a)  ftft4  inacrting  ''thia  Act''  i»  eaeb  m- 

3  Btanoc,  aftd 

4  m  by  striking         S¥ffl^  m  aubacotion  (b)  aft4 

5  inserting  ''thia  Act''  eaeb  place  it  appcara. 

6  SEG.  ^  EXCLUSION  UNDER  THE  MEDICx\ID  PROGRAM. 

7  Section  U.S.C.  1306b)  k  amended  by  redeaig 

8  nating  the  aubacction  (1)  added  by  aection  ^(b)  el  the  Employ- 

9  ment  Opportunitiea  fef  Diaabled  Americana  Aet  as  aubacction 

10  (e)  and  by  inserting  after  s«eb  aubacction  tfee  following  new 

11  aubacction: 

12  ''(p)(l)  fe  addition  te  any  other  authority,  a  State  i»ay 

13  exclude  any  indi\^dual  ef  entity  fer  purpoaea  ef  participating 

14  under  the  State  plan  under  thk  title  for  any  rcaaon  fef  which 

15  the  Secretary  could  exclude  the  indi\ndual  ef  entity  kem  paf- 

16  ticipation  in  a  program  under  title  X\lll  under  aection 

17  1128A,  ef  1866(b)(2). 

18  fo  order  fef  a  State  te  receive  pa^Tnents  fef  medi 

19  eal  aaaiatancc  under  aection  lQ03(a),^with  reapect  te  pay- 

20  menta  the  State  makea  te  a  health  maintenance  organization 

21  (as  defined  in  aection  lQ03(m))  ef  te  an  entity  furnishing 

22  services  under  a  waiver  approved  under  section  1016(b)(1), 

23  the  State  nwist  pro\nde  that  it  will  exoludc/^Aem  participation, 

24  as  meh  an  organization  ef  entity,  any  organization  ef  entity 

25  that 

A  i'        I  ^ 
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1  ^^(A)  could  fee  excluded  under  section  1128(b)(8) 

2  (relating  te  owmerg  ftftd  managing  cmployeeG  wbe  hft¥e 

3  feeeft  con\neted  of  certain  crimes  ef  received  other 

4  sanctions),  ef 

5  lift&7  directly  ef  indirectly,  a  substantial  con™ 

6  tractual  relationship  (as  defined  by  the  Secretary)  with 

7  aft  indi^ndual  er  entity  that  is  described  i»  section 

8  1128(b)(8)(B). 

9  As  ttsed  is  tMs  subsection,  the  tenft  'exclude'  ift- 

10  eludes  the  refusal  te  enter  iftte  or  renew  a  participation 

11  agreement  ef  the  termination  of  meh  aft  agreement/'. 

12  8E€.  8t  miscellaneous  ANP  CONFORMING  AMENDMENTS. 

13  (a)  J^Iatebnal  an©  Child  Health  Fboqpaji. — See- 

14  tieft  §04(b)  (42  U.S.C.  701(b))  is  amended 

15  (i)  by  striking  at  the  end  ef  paragraph  {4^ 

16  (2)  by  strildng  the  period  at  the  eftd  ef  paragraph 

17  (§)  aftd  inserting  ^  er^  ««id 

18  (3)  by  adding  at  the  eftd  thereof  the  following  ftew 

19  paragraph: 

20  pa^mient  feF  afty  itefti  of  service  (other  thaft 

21  aft  emergency  iteftft  er  3cr\^cc)  furnished — 

22  by  aft  indi\^dual  of  entity  excluded  kmt 

23  participation  ift  the  program  under  this  title  p«F- 

24  suant  te  section  1128  er  section  1128A,  of 
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1  ^-^W  €fct  tbe  medical  direction  of  e»  the  prC" 

2  scription  ef  &  phjGioian  during  tfee  period  when 

3  the  physician  is  excluded  pursuant  te  section  1138 

4  Of  section  1128A  freffi  participation  in  the  pre- 

5  gram  under  this  title/'. 

6  (b)  DisoLOSUBE  Requibements. — (i)  Subsection  (a) 

7  ef  section  442^  (42  U.S.C.  1320a  5)  is  amended 

8  (A)  i»  the  fifst  sentence,  fey  striliing  other  in- 

9  stitution''  ttnd  all  that  follows  through  the  period  £bt  the 

10  end  aftd  inserting  other  entity  (other  than  an  indi- 

11  \idual  practitioner  m  group  ef  practitioners)  shah  fee 

12  required  te  disclose  te  the  Secretary  er  te  the  appropri 

13  ate  State  agency  the  name  ef  any  person  that  is  a 

14  person  described  in  subparagraphs  (A)  and  (B)  ef  see- 

15  tien  1128(b)(8).",  and 

16  (B)  in  the  second  sentence,  by  striking  ''institu 

17  tieftj  organization,  er  agency''  and  inserting  * 'entity". 

18  (2)  Subsection  (b)  ef  stteh  section  is  amended  by  striking 

19  * 'institution,  organization,  ef  agency"  and  inserting  ''entity" 

20  each  place  it  appears. 

21  (e)  Medioabe  Payments. — (i)  Section  4^  (42 

22  U.S.C.  1395y)  is  amended 

23  (A)  by  striking  subsection  (d)7  and 

24  (B)  by  amending  subsection  (e)  te  fead  as  follows: 
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1  ^^e^  ^  payment  may  he  made  under  thts  title  with  fe- 

2  spcct  te  ftfty  iteffi  er  acmoe  (other  tfeaft  an  emergency  iteift 

3  OF  Bervice)  furniahcd — 

4  by  an  indi\^dual      entity  during  tfee  period 

5  when  s«eh  individual  of  entity  is  excluded  pursuant  to 

6  aection  1138  of  section  1138A  freffi  participation  in 

7  the  program  under  this  titlet  er 

8  ftt  the  medical  direction  er  en  the  preacrip- 

9  tien  of  a  phyaician  during  the  period  when  he  is  es- 

10  eluded  pursuant  te  section  1128  er  aection  1128A  frem 

11  participation  in  the  program  under  this  title  and  when 

1 2  the  peraon  furniahing  sueh  item  of  aer\ice  knew  er  had 

13  reaaon  te  know  ef  the  exclusion  (after  a  reaaonable 

14  time  period  after  reaaonable  notice  has  been  furniahcd 

15  te  the  peraon).". 

16  m  Section  1812(j)  (42  U.S.C.  1305u(j))  is  amended 

17  (A)  in  paragraph  (2) — 

18  (i)  hy  amending  aubparagraph  ^  te  fead  as 

19  followa: 

20  excluding  a  phyaician  frem  participation  in 

2 1  the  programa  under  ^iis  title  for  a  period  net  te  exceed 

22  #  yeara,  in  accordance  with  the  prooedurea  ef  subscc 

23  tions  (e)7  #7  and  (g)  ef  section  1128,  ef^  and 

24  (ii)  by  striking  ''barred  frena  participation  in 

25  the  program''  in  the  aecond  sentence  and  inaerting 
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1  ''excluded  frefflt  participation  m  tfee  programs''; 

ccmx 

3  (B)  by  striking  ''bar"  in  paragraph  (3)(A)  and  in- 

4  sorting  "exclude". 

5  m  Section   1862(li)(l)  (4S  ^t^tOt   1305y(li)(l))  is 

6  amended  by  striking  "paragraphs  (3)  and  (3)  ef  subsection 

7  (d)^  and  inserting  "subsections  {e^  ^  and  (g)  ef  section 

8  1128". 

9  (4^  Paragraph  (3)  ef  section   1886(f)  (4§  U.S.C. 

10  1395\\^v(f))  is  amended  to  fead  €cs  follows: 

11  ^^(3)  The  provisions  ef  subsections  (e)  through  (g)  ef  ^ee- 

12  tien  1128  shaH  apply  te  determinations  made  under  para 

13  graph  (2)  in  the  same  manner  as  they  apply  te  exclusions 

14  effected  uftdef  section  1128(b)(13).". 

15  (d^  Termination  op  Pbqvideb  Agreements  Undeb 

16  Medio  ABE. — Section  (4§    U.S.C.     1305oc)  is 

17  amended — 

18  (i)  hy  striking  paragraph  ^  ef  subsection  (0)7 

19  (2)  by  amending  subsection  (b)  te  fead  as  follows: 

20  "(b)(1)  A  provider  ef  services  may  terminate  an  agree- 

21  ment  with  the  Secretary  under  this  section  at  s«eh  tiffie  aftd 

22  upon  9«eh  notice  te  the  Secretary  and  the  public  as  may  be 

23  provided  in  regulations,  except  that  notice  ef  more  than  si* 

24  months  shall  net  be  required. 
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1  ¥fee  Secretary  Hiay  refuse  te  enter  Hrte  ftft  agree 

2  ment  under  tfeis  Gection  017  upon  sttefe  reaaonable  notice  te 

3  tfee  pro\dder  oftd  tfee  public  €bs  ffiay  be  specified  in  regula- 

4  tions,  fflfty  refuse  to  renew  ef  naoy  terminate  g^eh  Mt  agree 

5  ment  after  the  Secretary — 


6  has  determined  that  the  pro\^der  Ms  to 

7  comply  substantially  witfe  the  provisions  ef  tfee  agree- 

8  ment,  witfe  the  pro\^sions  ef  tfeis  title  and  regulations 

9  thereunder,  er  with  a  corrective  action  required  under 

10  section  1886(f)(2)CB), 

11  ^^(B)  has  determined  that  the  pro\^der  faik  s«b- 

12  stantially  te  meet  the  applicable  pro\dsions  ef  section 

13  i^er 

14  ^^G^  has  excluded  the  pro\dder  kem  participation 

15  i»  a  program  under  this  title  pursuant  te  section  1138 

16  ef  section  1128A. 

17  ^^0^  A  termination  ef  aft  agreement  er  a  refusal  te 


18  renew  an  agreement  under  this  subsection  shall  become  effec- 

19  ti¥e  eft  the  same  date  aftd  ift  the  same  manner  as  an  exclu 

20  sieft  kern  participation  under  the  programs  under  this  title 

21  becomes  effective  under  section  1128(c)/'; 


22  ift  paragraphs  (4)  aftd      ef  subsection  (6)7  by 

23  striking        agreement  filed  under  this  title  fey  a  pre- 

24  vider  ef  ser^dccs  has  beeft  terminated  fey  the  Secre 

25  tary''  a*id  inserting  ^^^ke  Secretary  has  terminated  ef 


•  S  661  RS 


37 

1  hm  refused  te  renew  ft»  agreement  under  this  title 

2  witb  ft  pro\n.der  ef  3er\^oe3''; 

3  (4)  fey  inserting  nonrenewal"  in  subsection  (e) 

4  ftltef  ''termination"  eaeb  place  it  appears;  and 

5  fey  adding  at  tfee  end  tfee  foUo^^ing  new  sub" 

6  section: 

7  ''(li)(l)  Except  m  pro^ndcd  in  paragraph  an  institu- 


8  tion  OF  agency  dissatisfied  witfe  ft  determination  fey  tfee  Secre 

9  tftfy  tfeftt  it  is  net  ft  pro^ndcr  ef  services  ef  with  ft  determina 

10  tien  described  in  subsection  (b)(2)  sfeftH  fee  entitled  te  ft  hear 

11  ing  thereon  fey  the  Secretary  (after  reasonable  notice)  te  the 

12  game  extent  fts  is  pro\nded  in  section  205(b),  ftftd  te  judicial 

13  rc^^ew^  ef  the  Secretary's  final  decision  ftfte?  meh  hearing  as 

14  is  pro^dded  in  section  205(g). 

15  ^^(2)  Aft  institution  er  agency  is  ftet  entitled  te  separate 

16  notice  a*id  opportunity  fe?  ft  hearing  under  feeth  section  1128 

17  ftjnd  this  section  with  respect  te  ft  determination  of  determi 

18  nations  based  en  the  same  underl^dng  facts  and  issues.". 

19  (e)  CoNFOBMiNQ  AiMENDMENT. — Scotiou   1860  (42 

20  U.S.C.  1395ff)  is  amended  fey  striking  subsection  {eh 

21  #  Medicaid  Flan  Revisions. — Section  1902(a)  (4S 

22  U.S.C.  1396b(a))  is  amended 

23  (i)  i»  paragraph  fey  inserting  "subsection  (g) 

24  and      after  ''except  fts  pro\^dcd  in^ 
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1  ift  paragraph  (^8)7  fey  striking  "respectively, 

2  (A)^  ftft4  ali  tfeftt  follows  «p  te  tfee  semicolon  ftt  tfee 

3  end  ftft4  inserting  ^^#ie  information  described  in  section 

4  1128(b)(0)",  and 

5  i»  paragraph  (^0) — 

6  (A)  by  striking  ''bar''  and  inserting 

7  elude", 

8  (B)  by  striking  "person"  aad  inserting  "indi 

9  \^dual  Of  entity"  ea;eh  place  it  appears,  and 

10  (G)  by  inserting  ^  section  1138A"  after 

11  "section  1128". 

12  (g)  Denial  op  Federal  Financial  FAitTioirATiON 

13  Under  Medioaid. — Paragraph  (3)  ef  section  1003(i)  (42 

14  U.S.C.  1396b(i))  m  amended  to  read  as  follows: 

15  ^^(2)  with  respect  te  any  amount  expended  fe?  an 

16  itena  of  ser-vdce  (other  than  an  emergency  itefn  er  serv- 

17  iee)  furnished — 

18  ^^(A)  under  the  plan  by  any  indi\^dual  ef 

19  entity  during  any  period  when  the  indi\^dual  ef 

20  entity  is  excluded  frena  participation  in  the  State 

21  plan  under  this  title  pursuant  te  section  1128  ef 

22  section  1128A,  ef 

23  ^^(B)  at  the  medical  direction  ef  en  the  prC" 

24  soription  ef  a  physician,  during  the  period  when 

25  s«eh  physician  is  excluded  pursuant  te  section 
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1  1128  er  section  1138A  imm  participation  m  tbe 

2  program  under  tfeis  title  ftftd  when  tfee  person  ksr- 

3  nishing  meh  itena  er  service  knew  er  bad  reason 

4  te  know  ef  tfee  exclusion  (after  a  reasonable  time 

5  period  after  reasonable  notice  bas  been  furnished 

6  te  tbe  person)/'. 

7  (b)  Medicaid  Confobmino  Ajviendmento. — (i)  8«b- 

8  section  (n)  ef  section  (4S  U.S.C.  1396b)  is  repealed. 

9  m  Paragraph  ^  ef  section   1915(a)  (4S  U.S.C. 

10  1396n(a))  is  amended  te  fead  as  foUow^s: 

11  ^^(2)  restricts  fef  a  reasonable  period  ef  time  tbe  pro^nd 

12  ef  er  pro\iders  feem  w^hich  an  individual  (eligible  fer  medical 

13  assistance  fe?  items  ef  services  under  tbe  State  plan)  ean 

14  receive  s^eb  items  ef  services,  if — 

15  tbe  State  has  found,  aftef  notice  and 

16  opportunity  fef  a  hearing  (in  accordance  with  pfe- 

17  cedures  cstabKsbed  by  tbe  State),  that  tbe  indiv^d 

18  «al  bas  utilized  s«eb  items  ef  services  at  a  #e- 

19  quency  ef  amount  net  medically  necessary  (as  de- 

20  termined  in  accordance  witb  utilization  guidelines 

21  estabhshed  by  tbe  State),  and 

22  ^^(B)  under  sueb  restriction,  individuals  eligi 

23  ble  fef  medical  assistance  fef  sueb  services  have 

24  reasonable  access  (taking  inte  account  geographic 
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1  location       rcaoonablc  travel  time)  te  mek  qcty 

^  IOCS  ef  adequate  quality/'. 

3  ^  ¥me  XX.    Section  2006(a)  m  Vr^r^  1307d(a))  is 

4  amended — 

5  fey  atriking  ^^w^  at  tfee  end  ef  paragraph 

6  ^  fey  Gtrildng  tfee  period  at  tfee  eftd  ef  paragraph 

7  (8)  and  inserting     ef^  and 

8  (3)  hy  adding  at  the  end  thereof  the  follo^vdng  new 

9  paragraph: 

10  ^^(9)  fef  payment  fef  any  itena  ef  aer^nce  (other 

11  than  an  emergency  itena  ef  service)  furnished — 

12  ^^(A)  fey  an  indi\^dual  ef  entity  excluded  fe^enft 

13  participation  in  the  program  under  this  title  pw- 

14  suant  te  section  1128  er  section  1128A,  ef 

15  ^^(B)  at  the  direction  ef  en  the  prescription  ef 

16  a  physician  during  the  period  when  the  physician 

17  is  excluded  pursuant  te  section  1128  ef  section 

18  11 28 A  frem  participation  in  the  program  under 

19  this  title.  . 

20  ^  Denial,  Revocation,  e»  SuorENSiON  op  Regis 

21  TBATiON  ¥e  Manueaotube,  Diotbidute,  or  DiOrENSE  A 

22  CONTBOLLED  SUDSTANOE  POB  ENTITIES  EXCLUDED  FbOM 

23  THS  Medicabe  Pboobam. — Section  301(a)  ef  the  Oen- 

24  trolled  Substances  Aet      U.S.C.  821(a))  is  amended 

25  (i)  fey  striking  ^%f^  at  the  end  ef  paragraph  (8)7 
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1  ^  fey  striking  tfee  period  a*  tfee  ef  paragraph 

2  (4)  ft»d  inserting  ^  ef^  €bRd 

3  fey  inserting  afte^  paragraph  (4)  the  follomng 

4  new  paragraph: 

5  has  feeen  excluded  (of  directed  te  fee  ex- 

6  eluded)  freni  participation  in  a  program  pursuant  te 

7  section  1138(a)  ef  the  Social  Security  Act/\ 

8  SE€.      CLARIFICATION  OF  MEDICAID  MORATORIUM  PROVI- 

9  SIONS  OF  DEFICIT  REDUCTION  ACT  OF  i%S^ 

10  Section  2373(c)  ef  the  Deficit  Eeduction  Aet  ef  4084 

11  (Public  Law  98  369;  98  ^tatr  444^  k  amended  te  fead  as 

12  follows: 

13  *'(c)(l)  The  Secretary  ef  Health  and  Human  Services 

14  shaH  net  take  any  compliance,  disallowance,  penalty,  ef 

15  other  regulatory  action  against  a  State  with  respect  te  the 

16  moratorium  period  described  in  paragraph  (2)  by  reason  ef 

17  9«eh  State's  plan  described  in  paragraph  (§)  under  title  XIX 

18  ef  the  Social  Security  Aet  (including  any  part  ef  the  plan 

19  operating  pursuant  te  section  1902(f)  ef  mek  Act),  er  the 

20  operation  thereunder,  being  determined  te  fee  in  \nolation  ef 

21  elatbse  (P^h  fflr  ef  (¥1)  ef  section  1902(a)(10)(A)(ii)  ef  see- 

22  tien  1902(a)(10)(C)(i)(IID  ef  mek  Aet  en  account  ef  s«eh 

23  plan's  (ef  its  operation)  ha^nng  a  standard  ef  methodology 

24  which  the  Secretary  interprets  as  being  less  restrictive  than 

25  the  standard  ef  methodology  required  under  s«eh  section, 
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1  pro\^dcd  that  meh  fkua  (of  its  operation)  4ees  aet  make  incli- 

2  gible  ftfty  indi\ddual  wfee  would  be  eligible  b«t  foF  tbe  pro\^- 

3  mem  ef  tbis  aubgeotion. 

4  Tbe  moratorium  period  is  tbe  period  beginning  eft 

5  October  ^  1981,  aftd  ending  i8  months  after  tbe  date  e» 

6  which  tbe  Secretary  submits  tbe  report  required  under  para 

7  graph  (g)7 

8  ^HS^  Tbe  Secretary  shall  report  te  tbe  Congress  within 

9  ^  months  afte*  tbe  date  ef  tbe  enactment  ef  this  Aet  witb 
10  respect  te  tbe  appropriateness,  aftd  impact  eft  States  aftd  Fe- 
ll cipients  ef  medical  assistance,  ef  appl^dng  standards  aftd 

12  methodologies  utilized  ift  cash  assistance  programs  te  those 

13  recipients  ef  medical  assistance  wbe  de  net  receive  eash  as- 

14  sistance,  and  afty  recommendations  fer  changes  ift  sfteb 

15  requirements. 

16  ^  provision  ef  law  shall  repeal  er  suspend  tbe 

17  moratorium  imposed  by  this  subsection  unless  Sfteb  provision 

18  specifically  amends  ef  repeals  this  subsection. 

19  Ift  tltts  subsection,  a  State  plaft  is  considered  te 

20  include — 

21  ^  any  amendment  ef  other  change  ift  tbe  ptei 

22  which  is  submitted  by  a  State,  er 

23  ^^S^  afty  poHcy  ef  guideline  delineated  m  tbe 

24  Medicaid  operation  ef  program  manuals  ef  tbe  State 

25  which  afe  submitted  by  tbe  State  te  tbe  Secretary, 
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1  whether  before  ef  after  the  4ftte  ef  enactment     tbts  Aet  ftft4 

2  whether  m  net  the  amendment  ef  change,  ef  the  operating  of 

3  program  manual  was  approved,  disapproved,  acted  upon,  er 

4  net  acted  upon  hy  the  Secretary. 

5  During  the  moratorium  period,  the  Secretary  shall 

6  implement  (and  shaH  net  change  fey  any  adminiistrative 

7  action)  the  policy  in  effect  at  the  beginning  el  stteh  moratori- 

8  um  period  with  respect  te — 

9  the  point  in  time  at  which  an  institutional 

10  i«ed  indi\idual  must  sell  his  home  (in  order  that  it  net 

11  fee  counted  as  a  resource);  and 

12  the  time  period  allowed  fof  sale  ef  a  home  ef 

13  any  such  mdi\ddual, 

14  whe  iS  an  applicant  fer  ef  recipient  ef  medical  assistance 

15  under  ^  State  plan  as  a  medically  needy  indi\ddual  (de- 

16  scribed  in  section  1902(a)(10)(C)  ef  the  Social  Security  Aet) 

17  eF  as  an  optional  categorically  needy  indi\ndual  (described  in 

18  section  1002(a)(10)(A)(ii)  ef  Stteh  Act).". 

19  SE€t  iO.  LIMITx\TION  OF  LIABILITY  OF  MEDICx\RE  BENEFICI 


20  ARIES    W¥m    RESPECT   TO    SERVICES  F^R- 

21  NISHED    B¥    EXCLUDED    INDIVIDUALS  AND 

22  ENTITIES. 

23  Title  X^^ffi  is  amended  fey  adding  at  the  end  the  follow 


24  ing  new  section: 
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1  '^LIMITATION  OF  LIABILITY  OP  DENEFIOIAHIES  WITH  B©- 

2  SPEOT  ¥0  SEBVI0E8  FUBNIOIIED  fi¥  EXCLUDED  INDI 

3  VIDUALS  AN©  ENTITIES 

4  ''Seo.  1890.  Where  aft  individual  eligible  for  benefits 

5  under  this  title  submits  a  claim  lef  payment  fef  items  of  Gerv 

6  iees  furnished  by  an  indi\ndual  ef  entity  excluded  #efft  ]^aF- 

7  ticipation  m  the  programs  under  this  titley  pursuant  to  section 

8  44^87  1128A,  44^  (as  in  e#ect  en  September  ^ 

9  1982),  1862(d)  (as  in  effect  en  the  date  ef  the  enactment  ef 

10  the  Medicare  and  Medicaid  Patient  and  Program  Protection 

11  Aet  ef  1987),  ef  1866,  and  mek  beneficiary  did  net  know  ef 

12  have  reason  te  know  that  s«eh  indi^adual  ef  entity  was  se 

13  excluded,  then,  te  the  extent  permitted  by  this  titley  and  net- 

14  T^^thstanding  meh  exclusion,  pa^nnent  shall  be  made  fef  sneh 

15  items  ef  acrvnces.  In  each  s«eh  ease  the  Secretary  shall 

16  notify  the  beneficiary  ef  the  exclusion  ef  the  indi\^dual  ef 

17  entity  furnishing  the  items  ef  ser^^ces.  Pa^Tnent  shall  net  be 

18  made  fef  items  ef  services  furnished  by  an  excluded  indi\^d  - 

19  «al  ef  entity  te  a  beneficiary  aftef  a  reasonable  thfne  {ecB  de- 

20  termined  by  the  Secretary  in  regulations)  after  the  Secretary 

21  has  notified  the  beneficiary  ef  the  exclusion  ef  that  indi\^dual 

22  ef  entity/ \ 
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1  SE€.  Mr  DEFINITION  OF  PERSON  WITH  OWNERSHIP  OR  €ON- 

2  TROL  INTEREST. 

3  Section      1121(a)(3)(A)(ii)     (4S     ¥.^.€7  1320a 

4  3(a)(3)(x\)(ii))  is  amended  by  atriking  "$25,000  ef^ 

5  SE€7  CONDITIONx\L   APPROVx\L   OF   RENAL  DIALYSIS 

6  FACILITIES. 

7  Section  1^84:  (4^  U.S.C.  13Q5rr)  is  amended  hy  adding 

8  ftt  the  end  the  following  new  subsection: 

9  ''(h)(1)     any  ease  where  the  Secretary — 

10  finds  that  a  renal  dialysis  facility  is  net  in 

11  substantial  compliance  with  requirements  fef  Stteh  fa- 

12  oilitics  prescribed  under  subsection  (b)(1)(A), 

13  finds  that  the  facility's  deficiencies  de  net 

14  immediately  jeopardize  the  health  and  safety  of  pa- 

15  tients,  and 

16  ^^(G)  has  given  the  facility  a  reasonable  opportu 

17  nity  te  correct  its  deficiencies, 


18  the  Secretary  may,  in  lie«  ef  terminating  approval  ef  the  fa- 

19  cility,  determine  that  pa}Tiient  under  this  titie  shall  be  made 

20  te  the  facility  enly  for  ser\ices  furnished  te  indi\dduals  whe 

21  were  patients  ef  the  facility  before  the  effective  date  ef  the 

22  notice. 

23  ¥he  Secretary's  decision  te  restrict  payments  under 

24  this  subsection  shah  be  made  effective  enly  after  s«eh  notice 

25  te  the  public  and  te  the  facility  as  naay  be  prescribed  in  regu- 

26  lations,  and  shaH  remain  in  effect  «ntil  (A)  the  Secretary 
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1  finds  tfeftt  tfee  facility  aubgtantial  compliance  witfe  tbe 

2  requirements  under  subBCction  (b)(1)(A),  ef  ffl  the  Secretary 

3  terminates  tfee  agreement  under  tbis  title  witb  tfee  facility. 

4  A  facility  dissatisfied  witb  a  determination  by  tfee 

5  Secretary  under  paragraph  (i)  sWi  be  entitled  te  a  hearing 

6  thereon  by  the  Secretary  (after  reasonable  notice)  te  the 

7  same  extent  as  is  pro-vddcd  in  section  205(b),  oftd  te  judicial 

8  re\^ew  ef  the  Secretary's  foal  decision  after  sueh  hearing  m 

9  is  pro\nded  m  section  205(g)/'. 

10  SE€.  Mr  x\MENDMENT  RELATING  TO  FRAUD  INVOLVING  MEDI 

11  €ARE  SUPPLEMENTAL  INSURANCE. 

12  Section  1882(d)(1)  (4^  U.S.C.  130533(d)(1))  m  amended 

13  by  striking  *'knomngly  er  willfully''  and  inserting  "knowing 

14  ly  and  \^illfully". 

15  se€t    standards  for  anti  kickback  provisions. 

16  (a)  Reoulatiqno. — ¥he  Secretary  ef  Health  and 

17  Human  Services,  in  consultation  with  the  Attorney  General, 

18  net  latef  than  i  yea*  after  the  date  ef  the  enactment  ef  this 

19  Aet  shaH  publish  proposed  regulations,  and  net  late?  than  S 

20  years  after  the  date  ef  the  enactment  ef  this  Aet  shaH  pre- 

21  mulgate  final  regulations,  specifying  payment  practices  that 

22  shall  net  be  treated  as  a  criminal  offense  under  section 

23  1128B(b)  ef  the  Social  Security  Aet  and  shaH  net  serve  as 

24  the  basis  foF  an  exclusion  under  section  1128(b)(7)  ef  sueh 

25  Aetr  Any  practices  specified  in  regulations  pursuant  te  the 
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1  preceding  sentence  sfeaH  be  in  addition  te  the  practices  de- 

2  scribed   in   subparagraphs   (A)   through   (G)   ef  section 

3  1128B(b)(3). 

4  (b)  Criminal  Violation.    Section  1128B(b)(3),  as 

5  amended  and  redesignated  by  section  4  ef  this  Aefey  is  further 

6  amended — 

7  (i)  by  striking  ''and''  at  the  end  ef  subparagraph 

8  mj 

9  (2)  by  striking  the  period  at  the  end  ef  subpara 

10  graph  (G)  and  inserting  ^  and",  and 

11  (3)  by  adding  at  the  end  thereof  the  follo^\nng  new 

12  subparagraph: 

13  any  payment  practice  specified  by  the  Secre 

14  tafy  in  regulations  promulgated  pursuant  te  section 

15  11(a)  ef  the  Medicare  an^  Medicaid  Patient  and  ¥m- 

16  graffi  Protection  Aet  ef  1987/'. 

17  SE€.      EFFECTIVE  DATES. 

18  (a)  In  General. — Except  as  pro^dded  in  subsectiono 

19  (b)7  (e)7       and  {e^  the  amendments  made  by  this  Aet  shaH 

20  become  effective  at  the  end  ef  the  fourteen  day  period  begin 

21  ning  en  the  4ate  ef  the  enactment  ef  this  Aet  and  shall  net 

22  apply  te  administrative  proceedings  commenced  before  the 

23  end  ef  sneh  period. 

24  (b)  Mandatory  Minimum  Exclusions  Apply  Pbo- 

25  SPEOTiVELY. — Section  1128(c)(3)CB)  ef  the  Social  Security 


•  S  661  RS 


48 

1  Aet  (fts  amended  by  tfek  Act),  which  rcquirca  aa  exclusion  el 

2  not)  less  than  five  years  m  the  ease  ef  certain  exclusions,  shaH 

3  net  apply  te  exclusions  based  eft  com^ctions  occurring  before 

4  the  date  el  the  enactment  ef  this  Aetr 

5  (e)  Effeotive  Date  pob  Changes  m  Medicaid 

6  Law. — (i)  The  amendments  made  by  sections  #  and  8(0 

7  apply  (except  as  pro\nded  under  paragraph  (3))  te  payments 

8  under  title  XIX  el  the  Social  Security  Aet  leF  calendar  quar 

9  tefs  beginning  more  than  thirty  days  afte?  the  date  el  the 

10  enactment  el  this  Aetj  without  regard  te  whether  ef  net  linal 

11  regulations  te  carry  eat  s^eh  amendment  have  been  published 

12  by  s«eh  date. 

13  (2)  In  the  ease  el  a  State  ptan  ler  medical  assistance 

14  under  titie  XIX  el  the  Social  Security  Aet  which  the  Score 

15  tafy  ^  Health  and  Human  Ser\^ces  determines  requires 

16  State  legislation  (other  than  legislation  appropriating  funds) 

17  in  order  le?  the  plaft  te  meet  the  additional  requirements  hfn- 

18  posed  by  the  amendments  made  by  this  Aety  the  State  plan 

19  shah  net  be  regarded  as  failing  te  comply  with  the  require 

20  ments  el  Stteh  title  solely  en  the  basis  el  its  failure  te  meet 

21  these  additional  requirements  before  the  fet  day  el  the  Srst 

22  calendar  quarter  beginning  alter  the  close  el  the  first  regular 

23  session  el  the  State  legislature  that  begins  after  the  date  el 

24  the  enactment  el  this  Aetr 
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1  Subacotion  ^  el  section  1138A  el  the  Social  Sccuri 

2  ty  Aet  (as  added  fey  section  ^  ef  ^hs  Aet)  takes  effect  e» 

3  the  date  ef  the  enactment  ef  this  Aetr 

4  (d)  Pin.'^aioiAN  MiaBErBESENTATiONO. — Clauses 

5  ftftd  (iii)  ef  section  1128x\(a)(l)(C)  ef  the  Social  Security  Aety 

6  fts  amended  fey  section  3(a)(l)(r)  ef  thk  Aety  apply  te  claims 

7  presented  fef  scmces  performed  ea  ef  after  the  effective  date 

8  specified  m  subsection  (0)7  without  regard  te  the  date  the 

9  misrepresentation  ef  fact  was  made. 

10  (e)  Clabifioation  op  Medicaid  Mobatobito. — 

11  The  amendments  made  fey  section  ^  ef  this  Aet  shall  apply  as 

12  though  they  were  originally  included  in  the  enactment  ef  see- 

13  tieft  2373(g)  ef  the  Deficit  Reduction  Aet  ef  4m4rr 

14  (^  Tbeatment  op  Cebtain  Denials  op  Fay- 

15  MENT. — ¥m  purposes  ef  section  1128(b)(8)CB)(iii)  ef  the 

16  Social  Security  Aet  (as  amended  fey  section  S  ef  this  Act),  a 

17  person  shaH  fee  considered  te  have  feeeft  excluded  bem  par- 

18  ticipation  under  €b  program  under  title  X\ili  if  payment  te 

19  the  person  has  feeeft  denied  under  section  1862(d)  ef  the 

20  Social  Security  Ae^  as  m  effect  before  the  effective  date 

21  specified  m  subsection  (a)T 
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1  SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT;  TABLE  OF 

2  CONTENTS. 

3  (a)  Short  Title. — This  Act  may  be  cited  as  the 

4  "Medicare  and  Medicaid  Patient  and  Program  Protection 

5  Act  of  1987". 

6  (b)  Amendments  to  the  Social  Security  Act. — 

7  Except  as  otherwise  specifically  provided,  whenever  in  this 

8  Act  an  amendment  is  expressed  in  terms  of  an  amendment  to 

9  or  repeal  of,  a  section  or  other  provision,  the  reference  shall  be 

10  considered  to  be  made  to  that  section  or  other  provision  of  the 

11  Social  Security  Act. 

12  (c)  Table  of  Contents. — The  table  of  contents  of 

13  this  Act  is  as  follows: 

Sec.  1.  Short  title;  references  in  Act;  table  of  contents. 

Sec.  2.  Exclusion  from  medicare  and  State  health  care  programs. 

Sec.  3.  Civil  monetary  penalties. 

Sec.  4.  Criminal  penalties  for  acts  involving  medicare  and  State  health  care 
programs. 

Sec.  5.  Information  concerning  sanctions  taken  by  State  licensing  authorities 

against  health  care  practitioners  and  providers. 
Sec.  6.  Obligation  of  health  care  practitioners  and  providers. 
Sec.  7.  Exclusion  under  the  medicaid  program. 
Sec.  8.  Miscellaneous  and  conforming  amendments. 

Sec.  9.  Clarification  of  medicaid  moratorium  provisions  of  Deficit  Reduction  Act  of 
1984. 

Sec.  10.  Limitation  of  liability  of  medicare  beneficiaries  with  respect  to  services 

furnished  by  excluded  individuals  and  entities. 
Sec.  11.  Definition  of  person  with  ownership  or  control  interest. 
Sec.  12.  Conditional  approval  of  renal  dialysis  facilities. 

Sec.  13.  Amendment  relating  to  fraud  involving  medicare  supplemental  insurance. 
Sec.  14.  Standards  for  anti-kickback  provisions. 
Sec.  15.  Effective  dates. 
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1  SEC.  2.  EXCLUSION  FROM  MEDICARE  AND  STA  TE  HEALTH  CARE 

2  PROGRAMS. 

3  Section  1128  (42  U.S.C.  1320a-7)  is  amended  to  read 

4  as  follows: 

5  "exclusion  OF  CERTAIN  INDIVIDUALS  AND  ENTITIES 

6  FROM    PARTICIPATION    IN    MEDICARE    AND  STATE 

7  HEALTH  CARE  PROGRAMS 

8  ''Sec.  1128.  (a)  Mandatory  Exclusion. — The  Sec- 

9  retary  shall  exclude  the  following  individuals  and  entities 

10  from  participation  in  any  program  under  title  XVIII  and 

11  shall  direct  that  the  following  individuals  and  entities  be  ex- 

12  eluded  from  participation  in  any  State  health  care  program 

13  (as  defined  in  subsection  (h)): 


14  "(1)     Conviction    of  program-related 

15  CRIMES. — Any  individual  or  entity  that  has  been  con- 

16  victed  of  a  criminal  offense  related  to  the  delivery  of  an 

17  item  or  service  under  title  XVIII  or  under  any  State 

18  health  care  program. 

19  ''(2)    Conviction    relating    to  patient 

20  ABUSE. — Any  individual  or  entity  that  has  been  con- 

21  victed,  under  Federal  or  State  law,  of  a  criminal  of- 

22  fense  relating  to  neglect  or  abuse  of  patients  in  connec- 
ts tion  with  the  delivery  of  a  health  care  item  or  service. 
24  ''(b)  Permissive  Exclusion — The  Secretary  may 


25  exclude  the  following  individuals  and  entities  from  participa- 
te tion  in  any  program  under  title  XVIII  and  may  direct  that 
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1  the  following  individuals  and  entities  be  excluded  from  par- 

2  ticipation  in  any  State  health  care  program: 


3  "(1)  Conviction  relating  to  fraud. — Any 

4  individual  or  entity  that  has  been  convicted,  under 

5  Federal  or  State  law,  in  connection  with  the  delivery 

6  of  a  health  care  item  or  service  or  with  respect  to  any 

7  act  or  omission  in  a  program  operated  by  or  financed 

8  in  whole  or  in  part  by  any  Federal,  State,  or  local 

9  government  agency,  of  a  criminal  offense  relating  to 

10  fraud,  theft,  embezzlement,  breach  of  fiduciary  respon- 

11  sibility,  or  other  financial  misconduct. 

12  ''(2)  Conviction  relating  to  obstruction 

13  OF  AN  INVESTIGATION. — Any  individual  or  entity 

14  that  has  been  convicted,  under  Federal  or  State  law,  in 

15  connection  with  the  interference  with  or  obstruction  of 

16  any  investigation  into  any  criminal  offense  described 

17  in  paragraph  (1)  or  in  subsection  (a). 

18  ''(3)  Conviction  relating  to  controlled 

19  SUBSTANCE. — Any  individual  or  entity  that  has  been 

20  convicted,  under  Federal  or  State  law,  of  a  criminal 

21  offense  relating  to  the  unlawful  manufacture,  distribu- 

22  tion,  prescription,  or  dispensing  of  a  controlled  sub- 

23  stance. 

24  "(4)  License  revocation  or  suspension. — 

25  Any  individual  or  entity — 
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1  ''(A)  whose  license  to  provide  health  care  has 

2  heen  revoked  or  suspended  by  any  State  licensing 

3  authority,  or  who  otherwise  lost  such  a  license,  for 

4  reasons  bearing  on  the  individual's  or  entity's 

5  professional  competence,  professional  performance, 

6  or  financial  integrity,  or 

7  "(B)  who  surrendered  such  a  license  while  a 

8  formal  disciplinary  proceeding  was  pending  before 

9  such  an  authority  and  the  proceeding  concerned 

10  the  individual's  or  entity's  professional  compe- 

11  tence,  professional  performance,  or  financial  in- 

12  tegrity. 

13  ''(5)  Exclusion  or  suspension  under  fed- 

14  ERAL  OR  STATE  HEALTH  CARE  PROGRAM. — Any  in- 

15  dividual  or  entity  which  has  been  suspended  or  ex- 

16  eluded  from  participation,   or  otherwise  sanctioned, 

17  under — 

18  "(A)  any  Federal  program,  including  pro- 
Id                grams  of  the  Department  of  Defense  or  the  Veter- 

20  ans'  Administration,  involving  the  provision  of 

21  health  care,  or 

22  "(B)  a  State  health  care  program, 

23  for  reasons  bearing  on  the  individual's  or  entity's  pro- 

24  fessional  competence,  professional  performance,  or  fi- 

25  nancial  integrity. 
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1  "(6)  Claims  for  excessive  charges  or  un- 

2  necessary  services  and  failure  of  certain 

3  organizations  to  furnish  medically  neces- 

4  SARY  SERVICES. — Any  individual  or  entity  that  the 

5  Secretary  determines — 

6  ''(A)  has  submitted  or  caused  to  be  submitted 

7  bills  or  requests  for  payment  (where  such  bills  or 

8  requests  are  based  on  charges  or  cost)  under  title 

9  XVIII  or  a  State  health  care  program  containing 

10  charges  (or,  in  applicable  cases,  requests  for  pay- 

11  ment  of  costs)  for  items  or  services  furnished  sub- 

12  stantially  in  excess  of  such  individual's  or  enti- 

13  ty's  usual  charges  (or,  in  applicable  cases,  sub- 

14  stantially  in  excess  of  such  individual's  or  enti- 

15  ty's  costs)  for  such  items  or  services,  unless  the 

16  Secretary  finds  there  is  good  cause  for  such  bills 

17  or  requests  containing  such  charges  or  costs; 

18  ''(B)  has  furnished  or  caused  to  be  furnished 

19  items  or  services  to  patients  (whether  or  not  eligi- 

20  ble  for  benefits  under  title  XVIII  or  under  a 

21  State  health  care  program)  substantially  in  excess 

22  of  the  needs  of  such  patients  or  of  a  quality  which 

23  fails  to  meet  professionally  recognized  standards 

24  of  health  care; 

25  ''(C)  is— 
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1  "(i)  a  health  maintenance  organization 

2  (as  defined  in  section  1903(m))  providing 

3  items  and  services  under  a  State  plan  ap- 

4  proved  under  title  XIX,  or 

5  "(ii)  an  entity  furnishing  services  under 

6  a  waiver  approved  under  section  1915(b)(1), 

7  and  has  failed  substantially  to  provide  medically 

8  necessary  items  and  services  that  are  required 

9  (under  law  or  the  contract  with  the  State  under 

10  title  XIX)  to  be  provided  to  individuals  covered 

11  under  that  plan  or  waiver,  if  the  failure  has  ad- 

12  versely  affected  (or  has  a  substantial  likelihood  of 

13  adversely  affecting)  these  individuals;  or 

14  ''(D)  is  an  entity  providing  items  and  serv- 

15  ices  as  an  eligible  organization  under  a  risk-shar- 

16  ing  contract  under  section  1876  and  has  failed 

17  substantially  to  provide  medically  necessary  items 

18  and  services  that  are  required  (under  law  or  such 

19  contract)  to  be  provided  to  individuals  covered 

20  under  the  risk-sharing  contract,  if  the  failure  has 

21  adversely  affected  (or  has  a  substantial  likelihood 

22  of  adversely  affecting)  these  individuals. 

23  Fraud,  kickbacks,  and  other  prohib- 

24  ITED  ACTIVITIES. — Any  individual  or  entity  that  the 
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1  Secretary  determines  has  committed  an  act  which  is 

2  described  in  section  1128 A  or  section  1128B. 

3  ''(8)  Entities  controlled  by  a  sanctioned 

4  INDIVIDUAL. — Any  entity  with  respect  to  which  the 

5  Secretary  determines  that  a  person — 

6  "(A)(i)  with  an  ownership  or  control  interest 

7  (as  defined  in  section  1124(a)(3))  in  that  entity, 

8  or 

9  ^'(ii)  who  is  an  officer,  director,  agent,  or 

10  managing    employee    (as    defined    in  section 

11  1126(b))  of  that  entity— 

12  is  a  person — 

13  "(B)  (i)  who  has  been  convicted  of  any  of- 

14  fense  described  in  subsection  (a)  or  in  paragraph 

15  (1),  (2),  or  (3)  of  this  subsection; 

16  "(ii)  against  whom  a  civil  monetary  penalty 

17  has  been  assessed  under  section  1128 A;  or 

18  ''(Hi)  who  has  been  excluded  from  participa- 

19  tion  under  a  program  under  title  XVIII  or  under 

20  a  State  health  care  program. 

21  ''(9)  Failure  to  disclose  required  infor- 

22  MATION. — Any  entity  that  did  not  fully  and  accurately 

23  make  any  disclosure  required  by  section  1124  or  sec- 

24  tion  1126. 
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1  ''(10)  Failure  to  supply  requested  infor- 

2  m ati  on  on  subcontractors  and  suppliers. — 

3  Any    disclosing    entity    (as    defined    in  section 

4  1124(a)(2))  that  fails  to  supply  (within  such  period  as 

5  vfiay  he  specified  by  the  Secretary  in  regulations)  upon 

6  request  specifically  addressed  to  the  entity  by  the  Sec- 

7  retary  or  by  the  State  agency  administering  or  super- 

8  vising  the  administration  of  a  State  health  care  pro- 

9  gram — 

10  **(A)  full  and  complete  information  as  to  the 

11  ownership  of  a  subcontractor  (as  defined  by  the 

12  Secretary  in  regulations)  with  whom  the  entity 

13  has  had,  during  the  previous  12  months,  business 

14  transactions  in  an  aggregate  amount  in  excess  of 

15  $25,000,  or 

16  ''(B)  full  and  complete  information  as  to  any 

17  significant  business  transactions  (as  defined  by 

18  the  Secretary  in  regulations),  occurring  during 

19  the  five-year  period  ending  on  the  date  of  such  re- 

20  quest,  between  the  entity  and  any  wholly  owned 

21  supplier  or  between  the  entity  and  any  subcon- 

22  tractor. 

23  ''(11)  Failure  to  supply  payment  informa- 

24  TION. — Any  individual  or  entity  furnishing  items  or 

25  services  for  which  payment  may  be  made  under  title 
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1  XVIII  or  a  State  health  care  program  that  fails  to 

2  provide  such  information  as  the  Secretary  or  the  ap- 

3  propriate  State  agency  finds  necessary  to  determine 

4  whether  such  payments  are  or  were  due  and  the 

5  amounts  thereof,  or  has  refused  to  permit  such  exami- 

6  nation  of  its  records  by  or  on  behalf  of  the  Secretary  or 

7  that  agency  as  may  be  necessary  to  verify  such  infor- 

8  mation. 

9  ''(12)     Failure     to     grant  immediate 

10  ACCESS. — Any  individual  or  entity  that  fails  to  grant 

11  immediate  access,  upon  reasonable  request  (as  defined 

12  by   the   Secretary   in   regulations)   to  any  of  the 

13  following: 

14  "(A)  To  the  Secretary,  or  to  the  agency  used 

15  by  the  Secretary,  for  the  purpose  specified  in  the 

16  first  sentence  of  section  1864(a)  (relating  to  com- 

17  pliance  with  conditions  of  participation  or  pay- 

18  ment). 

19  ''(B)  To  the  Secretary  or  the  State  agency, 

20  to  perform  the  reviews  and  surveys  required  under 

21  State  plans  under  paragraphs  (26),   (31),  and 

22  (33)    of   section    1902(a)    and   under  section 

23  1903(g). 

24  "(C)  To  the  Inspector  General  of  the  De- 

25  partment  of  Health  and  Human  Services,  for  the 
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1  purpose  of  reviewing  records,   documents,  and 

2  other  data  necessary  to  the  performance  of  the 

3  statutory  functions  of  the  Inspector  General. 

4  ^'(D)  To  a  State  medicaid  fraud  control  unit 

5  (as  defined  in  section  1903(q)),  for  the  purpose  of 

6  conducting  activities  described  in  that  section. 

7  ''(13)     Failure     to     take  corrective 

8  ACTION. — Any  hospital  that  fails  to  comply  suhstan- 

9  tially  with  a  corrective  action  required  under  section 

10  1886(f)(2)(B). 

11  ''(14)  Default  on  health  education  loan 

12  OR   scholarship   obligations. — Any  individual 

13  who  the  Secretary  determines  is  in  default  on  repay - 

14  ments  of  scholarship  obligations  or  loans  in  connection 

15  with  health  professions  education  made  or  secured,  in 

16  whole  or  in  part,  by  the  Secretary  and  with  respect  to 

17  whom  the  Secretary  has  taken  all  reasonable  steps 

18  available  to  the  Secretary  to  secure  repayment  of  such 

19  obligations  or  loans,  except  that  (A)  the  Secretary  shall 

20  not  exclude  pursuant  to  this  paragraph  a  physician 

21  who  is  the  sole  community  physician  or  sole  source  of 

22  essential  specialized  services  in  a  community  if  a  State 

23  requests  that  the  physician  not  be  excluded,  and  (B) 

24  the  Secretary  shall  take  into  account,  in  determining 

25  whether  to  exclude  any  other  physician  pursuant  to 
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1  this  paragraph,  access  of  beneficiaries  to  physician 

2  services  for  which  payment  may  be  made  under  title 

3  XVIII  or  XIX. 

4  "(c)  Notice,  Effective  Date,  and  Period  of 


5  Exclusion. — (1)  An  exclusion  under  this  section  or  under 

6  section  1128 A  shall  be  effective  at  such  time  and  upon  such 

7  reasonable  notice  to  the  public  and  to  the  individual  or  entity 

8  excluded  as  may  be  specified  in  regulations  consistent  with 

9  paragraph  (2). 

10  "(2)(A)  Except  as  provided  in  subparagraph  (B),  such 

11  an  exclusion  shall  be  effective  with  respect  to  services  fur- 

12  nished  to  an  individual  on  or  after  the  effective  date  of  the 

13  exclusion. 

14  "(B)  Unless  the  Secretary  determines  that  the  health 

15  and  safety  of  individuals  receiving  services  warrants  the  ex- 

16  elusion  taking  effect  earlier,  an  exclusion  shall  not  apply  to 

17  payments  made  under  title  XVIII  or  under  a  State  health 

18  care  program  for — 


19  "(i)  inpatient  institutional  services  furnished  to 

20  an  individual  who  was  admitted  to  such  institution 

21  before  the  date  of  the  exclusion,  or 

22  "(ii)  home  health  services  and  hospice  care  fur- 

23  nished  to  an  individual  under  a  plan  of  care  estab- 

24  lished  before  the  date  of  the  exclusion, 
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1  until  the  passage  of  30  days  after  the  effective  date  of  the 

2  exclusion. 

3  "(3)  (A)  The  Secretary  shall  specify,  in  the  notice  of  ex- 

4  elusion  under  paragraph  (1)  and  the  written  notice  under 

5  section  1128 A,  the  minimum  period  (or,  in  the  case  of  an 

6  exclusion  of  an  individual  under  subsection  (b)(12),  the 

7  period)  of  the  exclusion. 

8  "(B)  In  the  case  of  an  exclusion  under  subsection  (a), 

9  the  minimum  period  of  exclusion  shall  be  not  less  than  five 

10  years,  except  that,  upon  the  request  of  a  State,  the  Secretary 

11  may  waive  the  exclusion  under  subsection  (a)(1)  in  the  case 

12  of  an  individual  or  entity  that  is  the  sole  community  physi- 

13  dan  or  sole  source  of  essential  specialized  services  in  a  com- 

14  munity.  The  Secretary's  decision  whether  to  waive  the  exclu- 

15  sion  shall  not  be  reviewable. 


16  "(C)  In  the  case  of  an  exclusion  of  an  individual  under 

17  subsection  (b)(12),  the  period  of  the  exclusion  shall  be  equal 

18  to  the  sum  of — 

19  "(i)  the  length  of  the  period  in  which  the  individ- 

20  ual  failed  to  grant  the  immediate  access  described  in 

21  that  subsection,  and 

22  "(ii)  an  additional  period,  not  to  exceed  90  days, 

23  set  by  the  Secretary. 

24  ''(d)  Notice  to  State  Agencies  and  Exclusion 

25  Under  State  Health  Care  Programs. — (1)  Subject  to 
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1  paragraph  (3),  the  Secretary  shall  exercise  the  authority 

2  under  subsection  (b)  in  a  manner  that  results  in  an  individ- 

3  uaVs  or  entity's  exclusion  from  all  the  programs  under  title 

4  XVIII  and  all  the  State  health  care  programs  in  which  the 

5  individual  or  entity  may  otherwise  participate. 

6  ''(2)  The  Secretary  shall  promptly  notify  each  appropri- 

7  ate  State  agency  administering  or  supervising  the  adminis- 

8  tration  of  each  State  health  care  program  (and,  in  the  case  of 

9  an  exclusion  effected  pursuant  to  subsection  (a)  and  to  which 

10  section  304(a)(5)  of  the  Controlled  Substances  Act  may 

11  apply,  the  Attorney  General) — 


12  "(A)  of  the  fact  and  circumstances  of  each  exclu- 

13  sion  effected  against  an  individual  or  entity  under  this 

14  section  or  section  1128A,  and 

15  "(B)  of  the  period  (described  in  paragraph  (3)) 

16  for  which  the  State  agency  is  directed  to  exclude  the 

17  individual  or  entity  from  participation  in  the  State 

18  health  care  program. 

19  "(3)  (A)  Except  as  provided  in  subparagraph  (B),  the 

20  period  of  the  exclusion  under  a  State  health  care  program 

21  under  paragraph  (2)  shall  be  the  same  as  any  period  of  exclu- 

22  sion  under  a  program  under  title  XVIII. 

23  "(B)  The  Secretary  may  waive  an  individual's  or  enti- 

24  ty 's  exclusion  under  a  State  health  care  program  under  para- 

25  graph  (2)  if  the  Secretary  receives  and  approves  a  request  for 
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1  the  waiver  with  respect  to  the  individual  or  entity  from  the 

2  State  agency  administering  or  supervising  the  administra- 

3  tion  of  the  program. 

4  ''(e)  Notice  to  State  Licensing  Agencies. — The 

5  Secretary  shall — 

6  ''(1)  promptly  notify  the  appropriate  State  or 

7  local  agency  or  authority  having  responsibility  for  the 

8  licensing  or  certification  of  an  individual  or  entity  ex- 

9  eluded  (or  directed  to  he  excluded)  from  participation 

10  under  this  section  or  section  1128A,  of  the  fact  and 

1 1  circumstances  of  the  exclusion, 

12  "(2)  request  that  appropriate  investigations  be 

13  made  and  sanctions  invoked  in  accordance  with  appli- 

14  cable  State  law  and  policy,  and 

15  "(3)  request  that  the  State  or  local  agency  or  au- 

16  thority  keep  the  Secretary  and  the  Inspector  General 

17  of  the  Department  of  Health  and  Human  Services 

18  fully  and  currently  informed  with  respect  to  any  ac- 
id tions  taken  in  response  to  the  request. 

20  ''(f)  Notice,  Hearing,  and  Judicial  Review. — 

21  (1)  Subject  to  paragraph  (2),  any  individual  or  entity  that  is 

22  excluded  (or  directed  to  be  excluded)  from  participation  under 

23  this  section  is  entitled  to  reasonable  notice  and  opportunity 

24  for  a  hearing  thereon  by  the  Secretary  to  the  same  extent  as 

25  is  provided  in  section  205(b),  and  to  judicial  review  of  the 
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1  Secretary 's  final  decision  after  such  hearing  as  is  provided  in 

2  section  205(g). 

3  ''(2)  Unless  the  Secretary  determines  that  the  health  or 

4  safety  of  individuals  receiving  services  warrants  the  exclu- 

5  sion  taking  effect  earlier,  any  individual  or  entity  that  is  the 

6  subject  of  an  adverse  determination  under  subsection  (b)(7) 

7  shall  be  entitled  to  a  hearing  by  an  administrative  law  judge 

8  (as  provided  under  section  205(b))  on  the  determination 

9  under  subsection  (b)(7)  before  any  exclusion  based  upon  the 

10  determination  takes  effect. 

11  ''(S)  The  provisions  of  section  205(h)  shall  apply  with 

12  respect  to  this  section  and  sections  1128 A  and  1156  to  the 

13  same  extent  as  it  is  applicable  with  respect  to  title  II. 

14  "(g)  Application  for  Termination  of  Exclu- 

15  SION. — (1)  An  individual  or  entity  excluded  (or  directed  to 

16  be  excluded)  from  participation  under  this  section  or  section 

17  1128A  may  apply  to  the  Secretary,  in  the  manner  specified 

18  by  the  Secretary  in  regulations  and  at  the  end  of  the  mini- 
Id  mum  period  of  exclusion  provided  under  subsection  (c)(3) 

20  and  at  such  other  times  as  the  Secretary  may  provide,  for 

21  termination  of  the  exclusion  effected  under  this  section  or  sec- 

22  tionll28A. 

23  '^(2)  The  Secretary  may  terminate  the  exclusion  if  the 

24  Secretary  determines,  on  the  basis  of  the  conduct  of  the  appli- 

25  cant  which  occurred  after  the  date  of  the  notice  of  exclusion  or 
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1  which  was  unknown  to  the  Secretary  at  the  time  of  the  exelu- 

2  sion,  that — 


3  ''(A)  there  is  no  basis  under  subsection  (a)  or  (b) 

4  or  section  1128 A  (a)  for  a  continuation  of  the  exclu- 

5  sion,  and 

6  ''(B)  there  are  reasonable  assurances  that  the 

7  types  of  actions  which  formed  the  basis  for  the  original 

8  exclusion  have  not  recurred  and  will  not  recur. 

9  ''(S)  The  Secretary  shall  promptly  notify  each  appropri- 


10  ate  State  agency  administering  or  supervising  the  adminis- 

11  tration  of  each  State  health  care  program  (and,  in  the  case  of 

12  an  exclusion  effected  pursuant  to  subsection  (a)  and  to  which 

13  section  304(a)(5)  of  the  Controlled  Substances  Act  may 

14  apply,  the  Attorney  General)  of  the  fact  and  circumstances  of 

15  each  termination  of  exclusion  made  under  this  subsection. 


16  "(h)  Definition  of  State  Health  Care  Pro- 

17  GRAM. — For  purposes  of  this  section  and  sections  1128 A  and 

18  1128B,  the  term  'State  health  care  program'  means — 

19  "(1)  a  State  plan  approved  under  title  XIX, 

20  "(2)  any  program  receiving  funds  under  title  V  or 

21  from  an  allotment  to  a  State  under  such  title,  or 

22  "(3)  any  program  receiving  funds  under  title  XX 

23  or  from  an  allotment  to  a  State  under  such  title. 
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1  Convicted  Defined. — For  purposes  of  subsec- 

2  Hons  (a)  and  (b),  a  physician  or  other  individual  is  consid- 

3  ered  to  have  been  'convicted '  of  a  criminal  offense — 

4  "(1)  when  a  judgment  of  conviction  has  been  en- 

5  tered  against  the  physician  or  individual  by  a  Federal, 

6  State,  or  local  court,  regardless  of  whether  there  is  an 

7  appeal  pending  or  whether  the  judgment  of  conviction 

8  or  other  record  relating  to  criminal  conduct  has  been 

9  expunged; 

10  "(2)  when  there  has  been  a  finding  of  guilt 

11  against  the  physician  or  individual  by  a  Federal, 

12  State,  or  local  court; 

13  ''(3)  when  a  plea  of  guilty  or  nolo  contendere  by 

14  the  physician  or  individual  has  been  accepted  by  a 

15  Federal,  State,  or  local  court;  or 

16  "(4)  when  the  physician  or  individual  has  entered 

17  into  participation  in  a  first  offender  or  other  program 

18  where  judgment  of  conviction  has  been  withheld. 

19  SEC.  3.  CIVIL  MONETARY  PENALTIES. 

20  (a)    Grounds    for    Imposition. — (1)  Section 

21  1128A(a)(l)  (42  U.S.C.  1320a-7a(a)(l))  is  amended  by 

22  striking  "the  Secretary  determines"  and  all  that  follows 

23  through      or"  and  inserting  ''the  Secretary  determines — 
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1  "(A)  is  for  a  medical  or  other  item  or  service  that 

2  the  person  knows  or  has  reason  to  know  was  not  pro- 

3  vided  as  claimed, 

4  "(B)  is  for  a  medical  or  other  item  or  service  and 

5  the  person  knows  or  has  reason  to  know  the  claim  is 

6  false  or  fraudulent, 

7  "(C)  is  presented  for  a  physician's  service  (or  an 

8  item  or  service  incident  to  a  physician's  service)  by  a 

9  person  who  knows  or  has  reason  to  know  that  the  indi- 

10  vidual  who  furnished  (or  supervised  the  furnishing  of) 

11  the  service — 

12  "(i)  was  not  licensed  as  a  physician, 

13  "(ii)  was  licensed  as  a  physician,  but  such 

14  license  had  been  obtained  through  a  misrepresen- 

15  tation  of  material  fact  (including  cheating  on  an 

16  examination  required  for  licensing),  or 

17  "(Hi)  represented  to  the  patient  at  the  time 

18  the  service  was  furnished  that  the  physician  was 

19  certified  in  a  medical  specialty  by  a  medical  spe- 

20  cialty  board  when  the  individual  was  not  so  certi- 

21  fied,  or 

22  ''(D)  is  for  a  medical  or  other  item  or  service  fur- 

23  nished  during  a  period  in  which  the  person  was  ex- 

24  eluded  under  the  program  under  which  the  claim  was 

25  made  pursuant  to  a  determination  by  the  Secretary 
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1  under  this  section  or  under  section  1128,  1156, 

2  1160(b)  (as  in  effect  on  September  2,  1982),  1862(d) 

3  (as  in  effect  on  the  date  of  the  enactment  of  the  Medi- 

4  care  and  Medicaid  Patient  and  Program  Protection 

5  Act  of  1987),  or  1866(b);  or'\ 

6  (2)  Section  1128 A(a) (2)  is  amended — 

7  (A)  in  subparagraph  (B)  by  inserting  "(or  other 

8  requirement  of  a  State  plan  under  title  XIX)"  after 

9  ''State  agency",  and 

10  (B)  by  inserting  at  the  end  ''or  (D)  an  agreement 

11  pursuant  to  section  1866(a)(1)(G),  or". 

12  (3)    Subsection    (a)   of  section   112 8 A   is  further 

13  amended — 

14  (A)  by  inserting  after  paragraph  (2)  and  before 

15  the  end  matter  of  such  subsection  the  following  new 

16  paragraph: 

17  "(3)  gives  to  any  person,  with  respect  to  coverage 

18  under  title  XVIII  of  inpatient  hospital  services  subject 

19  to  the  provisions  of  section  1886,  information  that  he 

20  knows  or  has  reason  to  know  is  false  or  misleading, 

21  and  that  could  reasonably  be  expected  to  influence  the 

22  decision  when  to  discharge  such  person  or  another  indi- 

23  vidual  from  the  hospital;",  and 

24  (B)  in  the  matter  following  paragraph  (3) — 
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1  (i)  by  inserting  ''(or,  in  cases  under  para- 

2  graph  (3),  $15,000  for  each  individual  with  re- 

3  spect  to  whom  false  or  misleading  information 

4  was  given)'*  before  the  period  at  the  end  of  the 

5  first  sentence,  and 

6  (ii)  by  adding  at  the  end  thereof  the  follow- 

7  ing  new  sentence:  ''In  addition  the  Secretary  may 

8  make  a  determination  in  the  same  proceeding  to 

9  exclude  the  person  from  participation  in  the  pro- 

10  grams  under  title  XVIII  and  to  direct  the  appro- 

11  priate  State  agency  to  exclude  the  person  from 

12  participation  in  any  State  health  care  program. ". 

13  (b)  Statute  of  Limitation  on  Actions. — Subsec- 


14  tion  (c)(1)  of  section  1128A  (as  redesignated  by  section 

15  9313(c)(1)(D)  of  the  Omnibus  Budget  Reconciliation  Act  of 

16  1986)  is  amended  by  adding  at  the  end  the  following  new 

17  sentences:  "The  Secretary  may  not  initiate  an  action  under 

18  this  section  with  respect  to  any  claim  later  than  six  years 

19  after  the  date  the  claim  was  presented.  The  Secretary  may 

20  initiate  an  action  under  this  section  by  serving  notice  of  the 

21  action  in  any  manner  authorized  by  Rule  4  of  the  Federal 

22  Rules  of  Civil  Procedure. ". 

23  (c)  Conforming  Amendment. — Subsections  (c),  (d), 

24  (g),  and  (h)  of  section  1128A  are  each  amended  by  striking 
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1  ''penalty  or  assessment ^  and  inserting  "penalty,  assessment, 

2  or  exclusion  "  each  place  it  appears. 

3  (d)  Pro-Rated  Payment  of  Recoveries  to 

4  State  Agencies. — Subsection  (f)(1)(A)  of  section  1128A 

5  is  amended  by  striking  ''equal  to  the  State's  share  of  the 

6  amount  paid  by  the  State  agency"  and  inserting  "bearing  the 

7  same  proportion  to  the  total  amount  recovered  as  the  State 's 

8  share  of  the  amount  paid  by  the  State  agency  for  such  claim 

9  bears  to  the  total  amount  paid". 

10  (e)  Notice  to  State  Agencies. — Subsection  (h)  of 

11  section  1128 A  is  further  amended  by  inserting  "the  appropri- 

12  ate  State  agency  or^encies  administering  or  supervising  the 

13  administration  of  State  health  care  programs  (as  defined  in 

14  section  1128(h)), "  after  "professional  organization, ". 

15  (f)  Application  of  Subpoena  Power  and  Injunc- 

16  TIVE  Powers. — Section  1128A  is  further  amended  by 

17  adding  at  the  end  the  following  new  subsections: 

18  "(j)  The  provisions  of  subsections  (d)  and  (e)  of  section 

19  205  shall  apply  with  respect  to  this  section  to  the  same  extent 

20  as  they  are  applicable  with  respect  to  title  II.  The  Secretary 

21  may  delegate  the  authority  granted  by  section  205(d)  (as 

22  made  applicable  to  this  section)  to  the  Inspector  General  of 

23  the  Department  of  Health  and  Human  Services  for  purposes 

24  of  any  investigation  under  this  section. 
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1  *W  Whenever  the  Secretary  has  reason  to  believe  that 

2  any  person  has  engaged,  is  engaging,  or  is  about  to  engage  in 

3  any  activity  which  makes  the  person  subject  to  a  civil  mone- 

4  tary  penalty  under  this  section,  the  Secretary  may  bring  an 

5  action  in  an  appropriate  district  court  of  the  United  States 

6  (or,  if  applicable,  a  United  States  court  of  any  territory)  to 

7  enjoin  such  activity,  or  to  enjoin  the  person  from  concealing, 

8  removing,  encumbering,  or  disposing  of  assets  which  may  be 

9  required  in  order  to  pay  a  civil  monetary  penalty  if  any  such 
10  penalty  were  to  be  imposed  or  to  seek  other  appropriate 


11  relief.''. 

12  SEC.  4.  CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE 

13  AND  STA  TE  HEALTH  CARE  PROGRAMS. 

14  (a)  Technical  Amendments. — Section  1909  (42 

15  U.S.G.  1396h)  is  amended — 

16  (1)  by  amending  the  heading  to  read  as  follows: 

17  ''CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE 

18  OR  STATE  HEALTH  CARE  PROGRAMS') 

19  (2)  in  subsection  (a)(1),  by  striking  "a  State  plan 

20  approved  under  this  title"  and  inserting  program 

21  under  title  XVIII  or  a  State  health  care  program  (as 

22  defined  in  section  1128(h))  "; 

23  (3)  in  the  matter  in  subsection  (a)  following  para- 

24  graph  (4),  by  striking  ''this  title"  the  first  place  it  ap- 

25  pears  and  inserting  "the  program"; 
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1  (4)  in  the  last  sentence  of  subsection  (a),  by  strlk- 

2  ing  "this  title''  the  first  place  it  appears  and  inserting 

3  "title  XIX' \  and  by  striking  "this  title"  the  second 

4  place  it  appears  and  inserting  "that  title"; 

5  (5)  in  paragraphs  (1)(A),  (1)(B),  (2)(A),  (2)(B), 

6  and  (3)(A)  of  subsection  (b),  by  striking  "this  title" 

7  and  inserting  "title  XVIII  or  a  State  health  care  pro- 

8  gram"  each  place  it  appears; 

9  (6)  in  subsection  (b)(3) — 

10  (A)  by  striking  "and"  at  the  end  of  subpara- 

11  graph  (A), 

12  (B)  by  striking  the  period  at  the  end  of  sub- 

13  paragraph  (B)  and  inserting  ";  and",  and 

14  (C)  by  adding  at  the  end  the  following: 

15  ''(C)  any  amount  paid  by  a  vendor  of  goods  or 

16  services  to  a  person  authorized  to  act  as  a  purchasing 

17  agent  for  a  group  of  individuals  or  entities  who  are 

18  furnishing  services  reimbursed  under  title  XVIII  or  a 

19  State  health  care  program  if — 

20  "(i)  the  person  has  a  written  contract,  with 

21  each  such  individual  or  entity,  which  specifies  the 

22  amount  to  be  paid  the  person,  which  amount  may 

23  be  a  fixed  amount  or  a  fixed  percentage  of  the 

24  value  of  the  purchases  made  by  each  such  individ- 

25  ual  or  entity  under  the  contract,  and 
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1  "(ii)  in  the  case  of  an  entity  that  is  a  provid- 

2  er  of  services  (as  defined  in  section  1861(u)),  the 

3  person  discloses  (in  such  form  and  manner  as  the 

4  Secretary  requires)  to  the  entity  and,  upon  re- 

5  quest,  to  the  Secretary  the  amount  received  from 

6  each  such  vendor  with  respect  to  purchases  made 

7  hy  or  on  behalf  of  the  entity. 

8  (7)  in  subsection  (c),  by  striking  ''or  home  health 

9  agency  (as  those  terms  are  employed  in  this  title)  "  and 

10  inserting   ''home  health  agency,  or  other  entity  for 

11  which  certification  is  required  under  title  XVIII  or  a 

12  State  health  care  program')  and 

13  (8)  in  subsection  (d),  by  striking  "this  title"  and 

14  inserting  "title  X7X"  each  place  it  appears. 

15  (b)  Criminal  Penalties  for  Physician  Misrep- 

16  RESENTATIONS. — Subscction  (a)  of  such  section  is  further 

17  amended — 

18  (1)  by  striking  "or''  at  the  end  of  paragraph  (3), 

19  (2)  by  inserting  "or"  at  the  end  of  paragraph  (4), 

20  and 

21  (3)  by  inserting  after  paragraph  (4)  the  following 

22  new  paragraph: 

23  "(5)  presents  or  causes  to  be  presented  a  claim  for 

24  a  physician's  service  for  which  payment  may  be  made 

25  under  a  program  under  title  XVIII  or  a  State  health 
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1  care  program  and  knows  that  the  individual  who  fur- 

2  nished  the  service  was  not  licensed  as  a  physician, 

3  (c)  Redesignation  of  Section  1877(d)  as  Sec- 

4  TION  1128B(e).— Subsection  (d)  of  section  1877  (42  V.S.C. 

5  139 5nn)  is  redesignated  as  subsection  (e)  and  is  transferred 

6  and  inserted  in  section  1909  at  the  end  thereof. 

7  (d)  Redesignation  of  Section  1909  as  Section 

8  1128 B. — Section  1909,  as  amended  by  subsections  (a),  (b), 

9  and  (c)  of  this  section,  is  redesignated  as  section  1128 B  and 

10  is  transferred  to  title  XI  and  inserted  immediately  after  sec- 

11  tionll28A. 

12  (e)  Repeal. — Section  1877  (other  than  subsection  (d) 

13  thereof  which  was  transferred  under  subsection  (c)  of  this  sec- 

14  tion)  is  repealed. 

15  SEC.  5.  INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY 

16  STATE     LICENSING     AUTHORITIES  AGAINST 

1 7  HEALTH  CARE  PRA  CTITIONERS  AND  PRO  VIDERS. 

18  (a)     Medicaid    Plan    Requirement. — Section 

19  1902(a)  (42  U.S.C.  1396a(a))  is  amended— 

20  (1)  by  striking  "and''  at  the  end  of  paragraph 

21  (46), 

22  (2)  by  striking  the  period  at  the  end  of  the  para- 

23  graph  (47)  added  by  section  9407(a)  of  the  Omnibus 

24  Budget  Reconciliation  Act  of  1986  and  inserting  a 
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1  semicolon  and  transferring  and  inserting  such  para- 

2  graph  after  paragraph  (46), 

3  (3)  by  striking  the  period  at  the  end  of  the  para- 

4  graph  (47)  added  by  section  11005(b)  of  the  Anti-Drug 

5  Abuse  Act  of  1986  and  inserting      and'\  by  redesig- 

6  nating  such  paragraph  as  paragraph  (48),  and  by 

7  transferring  and  inserting  such  paragraph  after  para- 

8  graph  (47),  and 

9  (4)  by  inserting  after  paragraph  (48)  the  follow- 

10  ing  new  paragraph: 

11  ''(49)  provide  that  the  State  will  provide  informa- 

12  tion  and  access  to  certain  information  respecting  sanc- 

13  tions  taken  against  health  care  practitioners  and  pro- 

14  viders  by  State  licensing  authorities  in  accordance 

15  with  section  1921.  ". 

16  (b)  Information  Required. — Title  XIX  is  amended 

17  by  redesignating  section  1921  as  section  1922  and  inserting 

18  after  section  1920  the  following  new  section: 

19  ''information    concerning    sanctions    taken  by 

20  state  licensing  authorities  against  health 

21  care  practitioners  and  providers 

22  "Sec.  1921.   (a)  Information  Reporting  Re- 

23  QUIREMENT. — The    requirement    referred    to    in  section 

24  1902(a)(49)  is  that  the  State  must  provide  for  the  following: 

25  "(1)  Information  reporting  system. — The 

26  State  must  have  in  effect  a  system  of  reporting  the  fol- 
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1  lowing  information  with  respect  to  formal  proceedings 

2  (as  defined  by  the  Secretary  in  regulations)  concluded 

3  against  a  health  care  practitioner  or  entity  by  any  au- 

4  thority  of  the  State  (or  of  a  political  subdivision  there- 

5  of)  responsible  for  the  licensing  of  health  care  practi- 

6  tioners  or  entities: 

7  ''(A)  Any  adverse  action  taken  by  such  li- 

8  censing  authority  as  a  result  of  the  proceeding,  in- 

9  eluding  any  revocation  or  suspension  of  a  license 

10  (and  the  length  of  any  such  suspension),  repri- 

11  mand,  censure,  or  probation. 

12  "(B)  Any  dismissal  or  closure  of  the  proceed- 

13  ings  by  reason  of  the  practitioner  or  entity  surren- 

14  dering  the  license  or  leaving  the  State  or  juris- 

15  diction. 

16  ''(C)  Any  other  loss  of  the  license  of  the 

17  practitioner  or  entity,  whether  by  operation  of 

18  law,  voluntary  surrender,  or  otherwise. 

19  "(2)  Access  to  documents. — The  State  must 

20  provide  the  Secretary  (or  an  entity  designated  by  the 

21  Secretary)  with  access  to  such  documents  of  the  au- 

22  thority  described  in  paragraph  (1)  as  may  be  necessary 

23  for  the  Secretary  to  determine  the  facts  and  circum- 

24  stances  concerning  the  actions  and  determinations  de- 
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1  scribed  in  such  paragraph  for  the  purpose  of  carrying 

2  out  this  Act. 

3  "(b)  Form  of  Information. — The  information  de- 


4  scribed  in  subsection  (a)(1)  shall  be  provided  to  the  Secretary 

5  (or  to  an  appropriate  private  or  public  agency,  under  suitable 

6  arrangements  made  by  the  Secretary  with  respect  to  receipt, 

7  storage,  protection  of  confidentiality,  and  dissemination  of  in- 

8  formation)  in  such  a  form  and  manner  as  the  Secretary  de- 

9  termines  to  be  appropriate  in  order  to  provide  for  activities  of 

10  the  Secretary  under  this  Act  and  in  order  to  provide,  directly 

11  or  through  suitable  arrangements  made  by  the  Secretary,  in- 

12  formation — 


13  "(i)  to  agencies  administering  Federal  health  care 

14  programs,  including  private  entities  administering  such 

15  programs  under  contract, 

16  "(2)  to  licensing  authorities  described  in  subsec- 

17  tion  (a)(1), 

18  "(3)  to  State  agencies  administering  or  supervis- 

19  ing  the  administration  of  State  health  care  programs 

20  (as  defined  in  section  1128(h)), 

21  "(4)  to  utilization  and  quality  control  peer  review 

22  organizations  described  in  part  B  of  title  XI  and  to 

23  appropriate    entities    with    contracts    under  section 

24  1154(a)(4)(C)  with  respect  to  eligible  organizations  re- 

25  viewed  under  the  contracts. 
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1  '^(5)  to  State  medicaid  fraud  control  units  (as  de- 

2  fined  in  section  1903(q)), 

3  ''(6)  to  hospitals  and  other  health  care  entities  (as 

4  defined  in  section  431  of  the  Health  Care  Quality  Im- 

5  provement  Act  of  1986),  with  respect  to  physicians  or 

6  other  licensed  health  care  practitioners  that  have  en- 

7  tered  (or  may  be  entering)  into  an  employment  or  af- 

8  filiation  relationship  with,  or  have  applied  for  clinical 

9  privileges  or  appointments  to  the  medical  staff  of,  such 

10  hospitals  or  other  health  care  entities  (and  such  infor- 

1 1  mation  shall  be  deemed  to  be  disclosed  pursuant  to  sec- 

12  tion  427  of,  and  be  subject  to  the  provisions  of,  that 

13  Act), 

14  *Y7)  to  the  Attorney  General  and  such  other  law 

15  enforcement  officials  as  the  Secretary  deems  appropri- 

16  ate,  and 

17  "(8)  upon  request,  to  the  Comptroller  General, 


18  in  order  for  such  authorities  to  determine  the  fitness  of  indi- 

19  viduals  to  provide  health  care  services,  to  protect  the  health 

20  and  safety  of  individuals  receiving  health  care  through  such 

21  programs,  and  to  protect  the  fiscal  integrity  of  such  programs. 

22  *'(c)  Confidentiality  of  Information  Provid- 

23  ED. — The  Secretary  shall  provide  for  suitable  safeguards  for 

24  the  confidentiality  of  the  information  furnished  under  subsec- 

25  tion  (a).  Nothing  in  this  subsection  shall  prevent  the  disclo- 
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1  sure  of  such  information  by  a  party  which  is  otherwise  au- 

2  thorized,  under  applicable  State  law,  to  make  such  dis- 

3  closure. 

4  "(d)  Appropriate  Coordination. — The  Secretary 

5  shall  provide  for  the  maximum  appropriate  coordination  in 

6  the  implementation  of  subsection  (a)  of  this  section  and  sec- 

7  tion  422  of  the  Health  Care  Quality  Improvement  Act  of 

8  1986.'\ 

9  SEC.  6.  OBLIGATION  OF  HEALTH  CARE  PRACTITIONERS  AND 


10  PROVIDERS. 

11  Section  1156  (42  U.S.C  1320c-5)  is  amended— 

12  (1)  by  striking  ''title  XVIII"  and  ''such  title"  in 

13  subsection  (a)  and  inserting  "this  Act"  in  each  in- 

14  stance,  and 

15  (2)  by  striking  "title  XVIII"  in  subsection  (b) 

16  and  inserting  "this  Act"  each  place  it  appears. 

17  SEC.  7.  EXCLUSION  UNDER  THE  MEDICAID  PROGRAM. 

18  Section  1902  (42  U.S.C.  1396b)  is  amended  by  redes- 


Id  ignating  the  subsection  (I)  added  by  section  3(b)  of  the  Em- 

20  ployment  Opportunities  for  Disabled  Americans  Act  as  sub- 

21  section  (o)  and  by  inserting  after  such  subsection  the  follow- 

22  ing  new  subsection: 

23  ''(p)(l)  In  addition  to  any  other  authority,  a  State  may 

24  exclude  any  individual  or  entity  for  purposes  of  participating 

25  under  the  State  plan  under  this  title  for  any  reason  for  which 
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1  the  Secretary  could  exclude  the  individual  or  entity  from  par- 

2  ticipation  in  a  program  under  title  XVIII  under  section 

3  1128,  1128A,  or  1866(b)(2). 

4  'X2)  In  order  for  a  State  to  receive  payments  for  medi- 

5  cal  assistance  under  section  1903(a),  with  respect  to  pay- 

6  ments  the  State  makes  to  a  health  maintenance  organization 

7  (as  defined  in  section  190S(m))  or  to  an  entity  furnishing 

8  services  under  a  waiver  approved  under  section  1915(b)(1), 

9  the  State  must  provide  that  it  will  exclude  from  participation, 

10  as  such  an  organization  or  entity,  any  organization  or  entity 

11  that— 


12  "(A)  could  be  excluded  under  section  1128(b)(8) 

13  (relating  to  owners  and  managing  employees  who  have 

14  been  convicted  of  certain  crimes  or  received  other  sanc- 

15  tions),  or 

16  ''(B)  has,  directly  or  indirectly,  a  substantial  con- 

17  tractual  relationship  (as  defined  by  the  Secretary)  with 

18  an  individual  or  entity  that  is  described  in  section 

19  1128(b)(8)(B). 

20  ''(3)  As  used  in  this  subsection,  the  term  'exclude'  in- 

21  eludes  the  refusal  to  enter  into  or  renew  a  participation  agree- 

22  ment  or  the  termination  of  such  an  agreement. 

23  SEC.  8.  MISCELLANEOUS  AND  CONFORMING  AMENDMENTS. 

24  (a)  Maternal  and  Child  Health  Program. — 

25  Section  504(b)  (42  U.S.C.  704(b))  is  amended— 
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1  (1)  by  striking  "or"  at  the  end  of  paragraph  (4), 

2  (2)  by  striking  the  period  at  the  end  of  paragraph 

3  (5)  and  inserting     or",  and 

4  (3)  by  adding  at  the  end  thereof  the  following  new 

5  paragraph: 

6  "(6)  payment  for  any  item  or  service  (other  than 

7  an  emergency  item  or  service)  furnished — 

8  "(A)  by  an  individual  or  entity  during  the 

9  period  when  such  individual  or  entity  is  excluded 

10  pursuant  to  section  1128  or  section  1128A  from 

11  participation  in  the  program  under  this  title,  or 

12  ''(B)  at  the  medical  direction  or  on  the  pre- 

13  scription  of  a  physician  during  the  period  when 

14  the  physician  is  excluded  pursuant  to  section 

15  1128  or  section  1128A  from  participation  in  the 

16  program  under  this  title  and  when  the  person  fur- 

17  nishing  such  item  or  service  knew  or  had  reason 

18  to  know  of  the  exclusion  (after  a  reasonable  time 

19  period  after  reasonable  notice  has  been  furnished 

20  to  the  person). ". 

21  (b)  Disclosure  Requirements. — (1)  Subsection 

22  (a)  of  section  1126  (42  U.S.C.  1820a-5)  is  amended— 

23  (A)  in  the  first  sentence,  by  striking  ''or  other  in- 

24  stitution"  and  all  that  follows  through  the  period  at  the 

25  end  and  inserting  "or  other  entity  (other  than  an  indi- 
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1  vidual  practitioner  or  group  of  practitioners)  shall  be 

2  required  to  disclose  to  the  Secretary  or  to  the  appropri- 

3  ate  State  agency  the  name  of  any  person  that  is  a 

4  person  described  in  subparagraphs  (A)  and  (B)  of  sec- 

5  tion  1128(b)(8).'\  and 

6  (B)  in  the  second  sentence,  by  striking  "institu- 

7  tion,  organization,  or  agency''  and  inserting  ''entity". 

8  (2)  Subsection  (b)  of  such  section  is  amended  by  strik- 

9  ing  ''institution,  organization,  or  agency"  and  inserting 

10  "entity"  each  place  it  appears. 

11  (c)  Medicare  Payments. — (1)  Section  1862  (42 

12  U.S.C.  139 5y)  is  amended — 

13  (A)  by  repealing  subsection  (d),  and 

14  (B)  by  amending  subsection  (e)  to  read  as  follows: 

15  "(e)  No  payment  may  be  made  under  this  title  with  re- 

16  sped  to  any  item  or  service  (other  than  an  emergency  item  or 

17  service)  furnished — 

18  "(1)  by  an  individual  or  entity  during  the  period 

19  when  such  individual  or  entity  is  excluded  pursuant  to 

20  section  1128  or  section  1128A  from  participation  in 

21  the  program  under  this  title;  or 

22  "(2)  at  the  medical  direction  or  on  the  prescrip- 

23  tion  of  a  physician  during  the  period  when  he  is  ex- 

24  eluded  pursuant  to  section  1128  or  section  1128A  from 

25  participation  in  the  program  under  this  title  and  when 
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1  the  person  furnishing  such  item  or  service  knew  or  had 

2  reason  to  know  of  the  exclusion  (after  a  reasonable 

3  time  period  after  reasonable  notice  has  been  furnished 

4  to  the  person). ". 

5  (2)  Section  1842 (j)  (42  U.S.C.  1395u(j))  is  amend- 

6  ed — 

7  (A)  in  paragraph  (2)- — 

8  (i)  by  amending  subparagraph  (A)  to  read  as 

9  follows: 

10  "(A)  excluding  a  physician  from  participation  in 

11  the  programs  under  this  title  for  a  period  not  to  exceed 

12  5  years,  in  accordance  with  the  procedures  of  subsec- 

13  tions  (c),  (f),  and  (g)  of  section  1128,  or\  and 

14  (ii)  by  striking  "barred  from  participation  in 

15  the  program"  in  the  second  sentence  and  inserting 

16  "excluded  from  participation  in  the  programs') 

17  and 

18  (B)  by  striking  "bar"  in  paragraph  (3) (A)  and 

19  inserting  "exclude". 

20  (3)  Section  1862(h)(4)  (42  U.S.C.  1395y (h)(4))  is 

21  amended  by  striking  "paragraphs  (2)  and  (3)  of  subsection 

22  (d)"  and  inserting  "subsections  (c),  (f),  and  (g)  of  section 

23  1128". 

24  (4)  Paragraph  (3)  of  section  1886(f)  (42  U.S.C. 

25  1395ww(f))  is  amended  to  read  as  follows: 
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1  ''(3)  The  provisions  of  subsections  (c)  through  (g)  of  sec- 

2  tion  1128  shall  apply  to  determinations  made  under  para- 

3  graph  (2)  in  the  same  manner  as  they  apply  to  exclusions 

4  effected  under  section  1128(b)(13).  ". 

5  (d)    Termination   of  Provider  Agreements 

6  Under  Medicare.— Section  1866  (42  U.S.C.  1395cc)  is 

7  amended — 


8  (1)  in  subsection  (a) — 

9  (A)  by  striking  paragraph  (3),  and 

10  (B)  by  redesignating  paragraph  (4)  as  para- 

11  graph  (3); 

12  (2)  by  amending  subsection  (b)  to  read  as  follows: 

13  "(b)(1)  A  provider  of  services  may  terminate  an  agree- 


14  ment  with  the  Secretary  under  this  section  at  such  time  and 

15  upon  such  notice  to  the  Secretary  and  the  public  as  may  be 

16  provided  in  regulations,  except  that  notice  of  more  than  six 

17  months  shall  not  be  required. 

18  "(2)  The  Secretary  may  refuse  to  enter  into  an  agree- 

19  ment  under  this  section  or,  upon  such  reasonable  notice  to  the 

20  provider  and  the  public  as  may  be  specified  in  regulations, 

21  may  refuse  to  renew  or  may  terminate  such  an  agreement 

22  after  the  Secretary — 

23  ''(A)  has  determined  that  the  provider  fails  to 

24  comply  substantially  with  the  provisions  of  the  agree- 

25  ment,  with  the  provisions  of  this  title  and  regulations 
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1  thereunder,  or  with  a  corrective  action  required  under 

2  section  1886(f)(2)(B), 

3  ''(B)  has  determined  that  the  provider  fails  suh- 

4  stantially  to  meet  the  applicable  provisions  of  section 

5  1861,  or 

6  ''(C)  has  excluded  the  provider  from  participation 

7  in  a  program  under  this  title  pursuant  to  section  1128 

8  or  section  1128A. 

9  "(3)  A  termination  of  an  agreement  or  a  refusal  to 


10  renew  an  agreement  under  this  subsection  shall  become  effec- 

11  tive  on  the  same  date  and  in  the  same  manner  as  an  exclu- 

12  sion  from  participation  under  the  programs  under  this  title 

13  becomes  effective  under  section  1128(c). "; 


14  (3)  in  paragraphs  (1)  and  (3)  of  subsection  (c),  by 

15  striking  "an  agreement  filed  under  this  title  by  a  pro- 

16  vider  of  services  has  been  terminated  by  the  Secretary'^ 

17  and  inserting  "the  Secretary  has  terminated  or  has  re- 

18  fused  to  renew  an  agreement  under  this  title  with  a 

19  provider  of  services''; 

20  (4)  by  inserting  "or  nonrenewal"  in  subsection  (c) 

21  after  "termination"  each  place  it  appears;  and 

22  (5)  by  adding  at  the  end  the  following  new  subsec- 

23  tion: 

24  "(h)(1)  Except  as  provided  in  paragraph  (2),  an  institu- 


25  tion  or  agency  dissatisfied  with  a  determination  by  the  Secre- 
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1  (2)  Paragraph  (2)  of  section  1915(a)  (42  U.S.C. 

2  1396n(a))  is  amended  to  read  as  follows: 

3  "(2)  restricts  for  a  reasonable  period  of  time  the  provider 

4  or  providers  from  which  an  individual  (eligible  for  medical 

5  assistance  for  items  or  services  under  the  State  plan)  can 

6  receive  such  items  or  services,  if — 

7  ''(A)  the  State  has  found,  after  notice  and 

8  opportunity  for  a  hearing  (in  accordance  with  pro- 

9  cedures  established  by  the  State),  that  the  individ- 

10  ual  has  utilized  such  items  or  services  at  a  fre- 

11  quency  or  amount  not  medically  necessary  (as  de- 

12  termined  in  accordance  with  utilization  guidelines 

13  established  by  the  State),  and 

14  ''(B)  under  such  restriction,  individuals  eli- 

15  gible  for  medical  assistance  for  such  services  have 

16  reasonable  access  (taking  into  account  geographic 

17  location  and  reasonable  travel  time)  to  such  serv- 

18  ices  of  adequate  quality. 

19  (i)    Title    XX.— Section    2005(a)    (42  U.S.C. 

20  1397d(a))  is  amended — 

21  (1)  by  striking  "or''  at  the  end  of  paragraph  (7), 

22  (2)  by  striking  the  period  at  the  end  of  paragraph 

23  (8)  and  inserting     or",  and 

24  (3)  by  adding  at  the  end  thereof  the  following  new 

25  paragraph: 
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1  ''(9)  for  payment  for  any  item  or  service  (other 

2  than  an  emergency  item  or  service)  furnished — 

3  **(A)  by  an  individual  or  entity  during  the 

4  period  when  such  individual  or  entity  is  excluded 

5  pursuant  to  section  1128  or  section  1128A  from 

6  participation  in  the  program  under  this  title,  or 

7  ''(B)  at  the  medical  direction  or  on  the  pre- 

8  scription  of  a  physician  during  the  period  when 

9  the  physician  is  excluded  pursuant  to  section 

10  1128  or  section  1128A  from  participation  in  the 

11  program  under  this  title  and  when  the  person  fur- 

12  nishing  such  item  or  service  knew  or  had  reason 

13  to  know  of  the  exclusion  (after  a  reasonable  time 

14  period  after  reasonable  notice  has  been  furnished 

15  to  the  person). 

16  (j)  Denial,  Revocation,  or  Suspension  of  Reg- 


17  iSTRATiON  To  Manufacture,  Distribute,  or  Dis- 

18  PENSE  A  Controlled  Substance  for  Entities  Ex- 
Id  CLUDED   From   the   Medicare   Program. — Section 

20  304(a)  of  the  Controlled  Substances  Act  (21  U.S.C.  824(a)) 

21  is  amended — 

22  (1)  by  striking  "or"  at  the  end  of  paragraph  (3), 

23  (2)  by  striking  the  period  at  the  end  of  paragraph 

24  (4)  and  inserting     or",  and 
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1  (2)  Paragraph  (2)  of  section  1915(a)  (42  U.S.C. 

2  1396n(a))  is  amended  to  read  as  follows: 

3  "(2)  restricts  for  a  reasonable  period  of  time  the  provider 

4  or  providers  from  which  an  individual  (eligible  for  medical 

5  assistance  for  items  or  services  under  the  State  plan)  can 

6  receive  such  items  or  services,  if — 

7  "(A)  the  State  has  found,  after  notice  and 

8  opportunity  for  a  hearing  (in  accordance  with  pro- 

9  cedures  established  by  the  State),  that  the  individ- 

10  ual  has  utilized  such  items  or  services  at  a  fre- 

11  quency  or  amount  not  medically  necessary  (as  de- 

12  termined  in  accordance  with  utilization  guidelines 

13  established  by  the  State),  and 

14  "(B)  under  such  restriction,  individuals  eli- 

15  gible  for  medical  assistance  for  such  services  have 

16  reasonable  access  (taking  into  account  geographic 

17  location  and  reasonable  travel  time)  to  such  serv- 

18  ices  of  adequate  quality.  ". 

19  (i)    Title    XX.— Section    2005(a)    (42  U.S.C. 

20  1397d(a))  is  amended — 

21  (1)  by  striking  ''or''  at  the  end  of  paragraph  (7), 

22  (2)  by  striking  the  period  at  the  end  of  paragraph 

23  (8)  and  inserting     or'\  and 

24  (3)  by  adding  at  the  end  thereof  the  following  new 

25  paragraph: 
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1  *^(9)  for  payment  for  any  item  or  service  (other 

2  than  an  emergency  item  or  service)  furnished — 

3  "(A)  by  an  individual  or  entity  during  the 

4  period  when  such  individual  or  entity  is  excluded 

5  pursuant  to  section  1128  or  section  112 8 A  from 

6  participation  in  the  program  under  this  title,  or 

7  ''(B)  at  the  medical  direction  or  on  the  pre- 

8  scription  of  a  physician  during  the  period  when 

9  the  physician  is  excluded  pursuant  to  section 

10  1128  or  section  1128A  from  participation  in  the 

11  program  under  this  title  and  when  the  person  fur- 

12  nishing  such  item  or  service  knew  or  had  reason 

13  to  know  of  the  exclusion  (after  a  reasonable  time 

14  period  after  reasonable  notice  has  been  furnished 

15  to  the  person). 

16  (j)  Denial,  Revocation,  or  Suspension  of  Reg- 


17  iSTRATiON  To  Manufacture,  Distribute,  or  Dis- 

18  PENSE  A  Controlled  Substance  for  Entities  Ex- 
Id  CLUDED   From   the   Medicare   Program. — Section 

20  304(a)  of  the  Controlled  Substances  Act  (21  U.S.C.  824(a)) 

21  is  amended — 

22  (1)  by  striking  ''or"  at  the  end  of  paragraph  (3), 

23  (2)  by  striking  the  period  at  the  end  of  paragraph 

24  (4)  and  inserting  ";  or",  and 
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1  (3)  by  inserting  after  paragraph  (4)  the  following 

2  new  paragraph: 

3  "(5)  has  been  excluded  (or  directed  to  be  ex- 

4  eluded)  from  participation  in  a  program  pursuant  to 

5  section  1128(a)  of  the  Social  Security  Act. 

6  SEC.  9.  CLARIFICATION  OF  MEDICAID  MORATORIUM  PRO VI- 

7  SIONS  OF  DEFICIT  REDUCTION  A  CT  OF  1984. 

8  Section  2373(c)  of  the  Deficit  Reduction  Act  of  1984 

9  (Public  Law  98-369;  98  Stat.  1112)  is  amended  to  read  as 

10  follows: 

11  ''(c)(1)  The  Secretary  of  Health  and  Human  Services 


12  shall  not  take  any  compliance,  disallowance,  penalty,  or  other 

13  regulatory  action  against  a  State  with  respect  to  the  morato- 

14  rium  period  described  in  paragraph  (2)  by  reason  of  such 

15  State's  plan  described  in  paragraph  (5)  under  title  XIX  of 

16  the  Social  Security  Act  (including  any  part  of  the  plan  oper- 

17  ating  pursuant  to  section  1902(f)  of  such  Act),  or  the  oper- 

18  ation  thereunder,  being  determined  to  be  in  violation  of 

19  clause  (IV),  (V),  or  (VI)  of  section  1902(a)(10)(A)(ii)  or  sec- 

20  tion  1902(a) (10) (C)(i) (III)  of  such  Act  on  account  of  such 

21  plan's  (or  its  operation)  having  a  standard  or  methodology 

22  which  the  Secretary  interprets  as  being  less  restrictive  than 

23  the  standard  or  methodology  required  under  such  section,  pro- 

24  vided  that  such  plan  (or  its  operation)  does  not  make  ineligi- 
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1  hie  any  individual  who  would  be  eligible  but  for  the  provi- 

2  sions  of  this  subsection. 

3  "(2)  The  moratorium  period  is  the  period  beginning  on 

4  October  1,  1981,  and  ending  18  months  after  the  date  on 

5  which  the  Secretary  submits  the  report  required  under  para- 

6  graph  (3). 

7  "(3)  The  Secretary  shall  report  to  the  Congress  within 

8  12  months  after  the  date  of  the  enactment  of  this  Act  with 

9  respect  to  the  appropriateness,  and  impact  on  States  and  re- 

10  cipients  of  medical  assistance,  of  applying  standards  and 

11  methodologies  utilized  in  cash  assistance  programs  to  those 

12  recipients  of  medical  assistance  who  do  not  receive  cash  as- 

13  sistance,  and  any  recommendations  for  changes  in  such 

14  requirements. 


15  ''(4)  No  provision  of  law  shall  repeal  or  suspend  the 

16  moratorium  imposed  by  this  subsection  unless  such  provision 

17  specifically  amends  or  repeals  this  subsection. 

18  "(5)  In  this  subsection,  a  State  plan  is  considered  to 

19  include — 

20  ''(A)  any  amendment  or  other  change  in  the  plan 

21  which  is  submitted  by  a  State,  or 

22  "(B)  any  policy  or  guideline  delineated  in  the 

23  Medicaid  operation  or  program  manuals  of  the  State 

24  which  are  submitted  by  the  State  to  the  Secretary, 
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1  whether  before  or  after  the  date  of  enactment  of  this  Act  and 

2  whether  or  not  the  amendment  or  change,  or  the  operating  or 

3  program  manual  was  approved,  disapproved,  acted  upon,  or 

4  710^  acted  upon  by  the  Secretary. 

5  ''(6)  During  the  moratorium  period,  the  Secretary  shall 

6  implement  (and  shall  not  change  by  any  administrative 

7  action)  the  policy  in  effect  at  the  beginning  of  such  moratori- 

8  um  period  with  respect  to — 

9  "(A)  the  point  in  time  at  which  an  institutional- 
ly ized  individual  must  sell  his  home  (in  order  that  it  not 

11  be  counted  as  a  resource);  and 

12  ''(B)  the  time  period  allowed  for  sale  of  a  home  of 

13  any  such  individual, 

14  who  is  an  applicant  for  or  recipient  of  medical  assistance 

15  under  the  State  plan  as  a  medically  needy  individual  (de- 

16  scribed  in  section  1902(a)  (10)  (C)  of  the  Social  Security  Act) 

17  or  as  an  optional  categorically  needy  individual  (described  in 

18  section  1902(a) (10) (A) (ii)  of  such  Act). 

19  SEC.  10.  LIMITATION  OF  LIABILITY  OF  MEDICARE  BENEFICI- 

20  ARIES  WITH  RESPECT  TO  SERVICES  FURNISHED 

21  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES. 

22  Title  XVIII  is  amended  by  adding  at  the  end  the  fol- 

23  lowing  new  section: 
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1  ''limitation  of  liability  of  beneficiaries  with  re- 

2  spect  to  services  furnished  by  excluded  in- 

3  dividuals  and  entities 

4  ''Sec.  1890.  Where  an  individual  eligible  for  benefits 

5  under  this  title  submits  a  claim  for  payment  for  items  or 

6  services  furnished  by  an  individual  or  entity  excluded  from 

7  participation  in  the  programs  under  this  title,  pursuant  to 

8  section  1128,  1128A,  1156,  1160  (as  in  effect  on  September 

9  2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the  enactment  of 

10  the  Medicare  and  Medicaid  Patient  and  Program  Protection 

11  Act  of  1987),  or  1866,  and  such  beneficiary  did  not  know  or 

12  have  reason  to  know  that  such  individual  or  entity  was  so 

13  excluded,  then,  to  the  extent  permitted  by  this  title,  and  not- 

14  withstanding  such  exclusion,  payment  shall  be  made  for  such 

15  items  or  services.  In  each  such  case  the  Secretary  shall  notify 

16  the  beneficiary  of  the  exclusion  of  the  individual  or  entity 

17  furnishing  the  items  or  services.  Payment  shall  not  be  made 

18  for  items  or  services  furnished  by  an  excluded  individual  or 

19  entity  to  a  beneficiary  after  a  reasonable  time  (as  determined 

20  by  the  Secretary  in  regulations)  after  the  Secretary  has  noti- 

21  fied  the  beneficiary  of  the  exclusion  of  that  individual  or 

22  entity.". 
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1  SEC.  11.  DEFINITION  OF  PERSON  WITH  OWNERSHIP  OR  CON- 

2  TROL  INTEREST. 

3  Section    1124(a)(3)  (A)  (ii)     (42     U.S.C.  1320a- 

4  3(a)(3)(A)(ii))  is  amended  by  striking  "$25,000  or'\ 

5  SEC.  12.  CONDITIONAL  APPROVAL  OF  RENAL  DIALYSIS  FACILI- 

6  TIES. 

7  Section  1881  (42  U.S.C.  1395rr)  is  amended  by 

8  adding  at  the  end  the  following  new  subsection: 

9  ''(h)(1)  In  any  case  where  the  Secretary — 

10  ''(A)  finds  that  a  renal  dialysis  facility  is  not  in 

11  substantial  compliance  with  requirements  for  such  fa- 

12  duties  prescribed  under  subsection  (b)(1)(A), 

13  ''(B)  finds  that  the  facility's  deficiencies  do  not 

14  immediately  jeopardize  the  health  and  safety  of  pa- 
lb  tients,  and 

16  "(C)  has  given  the  facility  a  reasonable  opportu- 

17  nity  to  correct  its  deficiencies, 


18  the  Secretary  may,  in  lieu  of  terminating  approval  of  the 

19  facility,  determine  that  payment  under  this  title  shall  be 

20  made  to  the  facility  only  for  services  furnished  to  individuals 

21  who  were  patients  of  the  facility  before  the  effective  date  of  the 

22  notice. 

23  "(2)   The  Secretary's  decision  to  restrict  payments 

24  under  this  subsection  shall  be  made  effective  only  after  such 

25  notice  to  the  public  and  to  the  facility  as  may  be  prescribed  in 

26  regulations,  and  shall  remain  in  effect  until  (A)  the  Secre- 
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1  tary  finds  that  the  facility  is  in  substantial  compliance  with 

2  the  requirements  under  subsection  (b)(1)(A),  or  (B)  the  Sec- 

3  retary  terminates  the  agreement  under  this  title  with  the 

4  facility. 

5  "(3)  A  facility  dissatisfied  with  a  determination  by  the 

6  Secretary  under  paragraph  (1)  shall  be  entitled  to  a  hearing 

7  thereon  by  the  Secretary  (after  reasonable  notice)  to  the  same 

8  extent  as  is  provided  in  section  205(b),  and  to  judicial  review 

9  of  the  Secretary 's  final  decision  after  such  hearing  as  is  pro- 

10  vided  in  section  205(g). 

11  SEC.  13.  AMENDMENT  RELATING  TO  FRAUD  INVOLVING  MEDI- 

12  CARE  SUPPLEMENTAL  INSURANCE. 

13  Section   1882(d)(1)    (42    U.S.C.    1395ss(d)(l))  is 

14  amended  by  striking  "knowingly  or  willfully"  and  inserting 

1 5  *  'knowingly  and  willfully ' '. 

1 6  SEC.  14.  STANDARDS  FOR  ANTI-KICKBA  CK  PRO  VISIONS. 

17  (a)  Regulations. — The  Secretary  of  Health  and 

18  Human  Services,  in  consultation  with  the  Attorney  General, 

19  not  later  than  1  year  after  the  date  of  the  enactment  of  this 

20  Act  shall  publish  proposed  regulations,  and  not  later  than  2 

21  years  after  the  date  of  the  enactment  of  this  Act  shall  promul- 

22  gate  final  regulations,  specifying  payment  practices  that  shall 

23  not  be  treated  as  a  criminal  offense  under  section  1128B(b) 

24  of  the  Social  Security  Act  and  shall  not  serve  as  the  basis  for 

25  an  exclusion  under  section  1128(b)(7)  of  such  Act.  Any  prac- 
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1  tices  specified  in  regulations  pursuant  to  the  preceding  sen- 

2  tence  shall  be  in  addition  to  the  practices  described  in  sub- 

3  paragraphs  (A)  through  (C)  of  section  1128B (b)(3). 

4  (b)  Criminal  Violation. — Section  1128B(b)(3),  as 

5  amended  and  redesignated  by  section  4  of  this  Act,  is  further 

6  amended — 

7  (1)  by  striking  ''and"  at  the  end  of  subparagraph 

8  (B), 

9  (2)  by  striking  the  period  at  the  end  of  subpara- 

10  graph  (C)  and  inserting     and'\  and 

11  (3)  by  adding  at  the  end  thereof  the  following  new 

12  subparagraph: 

13  ''(D)  any  payment  practice  specified  by  the  Secre- 

14  tary  in  regulations  promulgated  pursuant  to  section 

15  14(a)  of  the  Medicare  and  Medicaid  Patient  and  Pro- 

16  gram  Protection  Act  of  1987. 

17  SEC.  15.  EFFECTIVE  DATES. 

18  (a)  In  General. — Except  as  provided  in  subsections 


19  (b),  (c),  (d),  and  (e),  the  amendments  made  by  this  Act  shall 

20  become  effective  at  the  end  of  the  fourteen-day  period  begin- 

21  ning  on  the  date  of  the  enactment  of  this  Act  and  shall  not 

22  apply  to  administrative  proceedings  commenced  before  the 

23  end  of  such  period. 

24  (b)  Mandatory  Minimum  Exclusions  Apply  Pro- 

25  SPECTIVELY. — Section  1128(c)(3)(B)  of  the  Social  Securi- 
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1  ty  Act  (as  amended  by  this  Act),  which  requires  an  exclusion 

2  of  not  less  than  five  years  in  the  case  of  certain  exclusions, 

3  shall  not  apply  to  exclusions  based  on  convictions  occurring 

4  before  the  date  of  the  enactment  of  this  Act. 

5  (c)  Effective  Date  for  Changes  in  Medicaid 

6  Law. — (1)  The  amendments  made  by  sections  5  and  8(f) 

7  apply  (except  as  provided  under  paragraph  (2))  to  payments 

8  under  title  XIX  of  the  Social  Security  Act  for  calendar 

9  quarters  beginning  more  than  thirty  days  after  the  date  of  the 

10  enactment  of  this  Act,  without  regard  to  whether  or  not  final 

1 1  regulations  to  carry  out  such  amendment  have  been  published 

12  by  such  date. 

13  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

14  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

15  tary  of  Health  and  Human  Services  determines  requires 

16  State  legislation  (other  than  legislation  appropriating  funds) 

17  in  order  for  the  plan  to  meet  the  additional  requirements  im- 

18  posed  by  the  amendments  made  by  this  Act,  the  State  plan 

19  shall  not  be  regarded  as  failing  to  comply  with  the  require- 

20  ments  of  such  title  solely  on  the  basis  of  its  failure  to  meet 

21  these  additional  requirements  before  the  first  day  of  the  first 

22  calendar  quarter  beginning  after  the  close  of  the  first  regular 

23  session  of  the  State  legislature  that  begins  after  the  date  of 

24  the  enactment  of  this  Act. 
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1  (3)  Subsection  (j)  of  section  1128 A  of  the  Social  Secu- 

2  rity  Act  (as  added  by  section  3(f)  of  this  Act)  takes  effect  on 

3  the  date  of  the  enactment  of  this  Act. 

4  (d)  Physician  Misrepresentations. — Clauses  (ii) 

5  and  (Hi)  of  section  1128A(a)(l)(C)  of  the  Social  Security 

6  Act,  as  amended  by  section  3(a)(1)(F)  of  this  Act,  apply  to 

7  claims  presented  for  services  performed  on  or  after  the  effec- 

8  live  date  specified  in  subsection  (a),  without  regard  to  the 

9  date  the  misrepresentation  of  fact  was  made. 

10  (e)  Clarification  of  Medicaid  Moratorium. — 

1 1  The  amendments  made  by  section  9  of  this  Act  shall  apply  as 

12  though  they  were  originally  included  in  the  enactment  of  sec- 

13  tion  2373(c)  of  the  Deficit  Reduction  Act  of  1984. 

14  (f)  Treatment  of  Certain  Denials  of  Pay- 

15  MENT. — For  purposes  of  section  1128(b)(8)(B)  (Hi)  of  the 

16  Social  Security  Act  (as  amended  by  section  2  of  this  Act),  a 

17  person  shall  be  considered  to  have  been  excluded  from  partici- 

18  pation  under  a  program  under  title  XVIII  if  payment  to  the 

19  person  has  been  denied  under  section  1862(d)  of  the  Social 

I 
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1  Security  Act,  as  in  effect  before  the  effective  date  specified  in 

2  subsection  (a). 
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